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THE LAW OFFICES OF

TIMOTHY MCCANDLESS
Timothy McCandless, Esq. (SBN 147715)

15647 Village Drive
Victorville, California 92392
(760) 733-8885 Telephone (909) 494-4214 Facsimile
Attorney for Plaintiffs, insert names

SUPERIOR COURT FOR THE STATE OF CALIFORNIA

COUNTY OF INSERT COUNTY, INSERT DISTRICT






)  Case No.
)

Plaintiffs,

)  

)  PLAINTIFF’S EX-PARTE NOTICE AND
)  APPLICATION FOR:






)   
 
v.




)   AN ORDER TO SHOW CAUSE:






)  



)  A TEMPORARY RESTRAINING ORDER
Defendants.

)  RE: A PRELIMINARY INJUCTION; AND






)  MEMORANDUM OF POINTS AND       






)  AUTHORITIES






)   
____________________________________)

NOTICE AND APPLICATION

TO DEFENDANTS:  PLEASE TAKE NOTICE that on insert date, in Department insert dept of the insert court located at insert location, Plaintiffs will apply for an Order to Show Cause (“OSC”) why a preliminary injunction should not be granted enjoining Defendant, insert defendant, a corporation their agents, employees, representatives, attorneys, and all persons acting in concert or participating with them from foreclosing and/or selling Plaintiffs’ property located at insert address (hereinafter “Plaintiffs’ Home”)
Plaintiffs hereby apply ex parte for a Temporary Restraining Order  restraining insert defendants their, agents, employees, representatives, attorneys, and all persons acting in concert or participating with them and their agents from foreclosing and/or selling Plaintiffs’ residential property located at insert address,   Plaintiff has given 24 hours notice to all defendants in this action. 

Concurrently, Plaintiffs insert names hereby applies for a hearing date to obtain a preliminary injunction.

The application is made, on the grounds that pecuniary compensation would not afford adequate relief for the loss of Plaintiffs' Home, that Defendants are seeking to foreclose on Plaintiffs' Home in violation of the rights of Plaintiffs and that great and irreparable injury will result to Plaintiffs before the matter can be heard on notice.
Plaintiffs have not previously obtained an order from any judicial officer for similar relief in this case.

The application is based upon this notice; the Complaint on file; the attached memorandum of points and authorities; and any oral argument which may be heard at the time of the hearing of this matter. 
Dated: 
December 27, 2008




THE LAW OFFICES OF

TIMOTHY MCCANDLESS

                                                                                           By _____________________________
Timothy McCandless, Attorney for Plaintiffs insert names
MEMORANDUM OF POINTS AND AUTHORITIES
I.
INTRODUCTION
Plaintiffs, insert names (hereinafter “Plaintiffs”) bring this action against insert name and (hereinafter “Defendants") their agents, officers, employees, and affiliated or associated parties, for their and their predecessors actions in engaging in a pattern of unlawful, fraudulent, or unfair predatory real estate practices causing Plaintiffs to become victims of such behavior and to be in jeopardy of losing their home through foreclosure. 

Defendants and/or their predecessors unlawful, fraudulent, or unfair “predatory" lending practices directed against insert city home purchasers and homeowners involved one of the following elements:

a. 
Making loans predominately based on the foreclosure or liquidation value of a borrower's collateral rather than on the borrower's ability to repay the mortgage according to its terms;
b. 
Inducing the borrower to repeatedly refinance a loan in order to charge high points and fees each time the loan is refinanced ("loan flipping''); or 

c. 
Engaging in fraud or deception to conceal the real nature of the mortgage loan obligation.
Defendants and/or their predecessors' goal in practicing these unlawful,  fraudulent, or unfair "predatory" lending practices was to increase their share of the national mortgage market by mass producing loans for sale on the secondary market. In this scheme, borrowers, like Plaintiffs were nothing more than the means for producing more loans. Loans were originated with little or no regard for the borrower's financial ability to afford the loans to sustain home ownership.

Defendants and/or their predecessors were also motivated to engage in unlawful, 
fraudulent or unfair lending practices for personal and financial benefit.

This action is brought to enjoin insert defendants from initiating or advancing foreclosure on this owner occupied property.  

To foreclose in California, a party must have the right to enforce the instrument creating the debt (the Promissory Note).    Insert defendants and inset defendant does not have that right and thus cannot foreclose on a trust deed.   If the court permits insert defendant  and  insert defendant  proceed with the foreclosure, it will cause irreparable damage to Plaintiff. 
This court must enjoin the sale of Plaintiff's home because insert defendant and insert defendant does not have standing to initiate the proceeding, and even assuming arguendo that 

they do, it has fully failed to comply with loan modification requirements of California Civil 
Code section 2923.6.

II.

STATEMENT OF FACTS

Plaintiffs obtained a loan on their Personal Residence on insert date for insert loan amount from insert defendants. The loan is memorialized via a Deed of Trust and, Promissory Note, wherein the lender was insert defendants.  
Plaintiffs have no experience beyond basic financial matters.  Plaintiffs were never explained the full terms of their loan, including  but not limited to the rate of interest how the interest rate would be calculated, what the payment schedule would be, the risks and disadvantages of the loan, the prepay penalties; the maximum amount the loan payment could arise to.
Certain fees in obtaining the loan were also not explained to the Plaintiffs including but not limited to "underwriting fees," "MERS registration fee,” "appraisal fees," "broker fees," "loan tie in fees,” etc.
 A determination of whether Plaintiffs would be able to make the payments as specified in the loan was never truly made.  Plaintiffs' income was never truly verified.   Plaintiffs were rushed when signing the documents, the closing process provided no time for review and took minutes to accomplish.  Plaintiffs could not understand any of the documents and signed them based on representations and the trust and confidence the Plaintiffs placed in Defendants predecessors.  
Plaintiffs are informed and believe that Defendants and/or, Defendants' predecessors established and implemented the policy of failing to disclose material facts about the Loan, failing to verify Plaintiffs income, falsifying Plaintiffs income, agreeing to accept a Yield Spread Premium, and causing Plaintiffs' Loan to include a penalty for early payment.
Plaintiffs are informed and believe that Defendants and/or Defendants' predecessors established such policy so as to profit, knowing that Plaintiffs would be unable to perform future terms of the Loan.
 Plaintiffs were victims of Fraud in the Factum since the forgoing misrepresentations caused them to obtain the home loan without accurately realizing, the risks, duties or obligations incurred.  Even assuming that insert defendants is a holder in due course, Plaintiffs may still assert Fraud in Factum against them.

However, the Promissory Note contained sufficient space on the note itself for endorsement whereby any assignment by allonge is ineffective pursuant to Pribus v. Bush, 118 Cal. App. 3d 1003 (May 12, 1981).   As such Defendants are not holders in due course due to an ineffective endorsement.

While insert defendants, is the payee on the Note and the lender noted on the Deed of Trust, insert defendant is not listed on the Note as a payee, and is not on the Deed of Trust as a mortgagor.
Despite not being a party to this loan, insert defendant recorded a “Notice of Default" against Plaintiffs' Horne.

On or about insert date, insert defendant recorded a "Notice of Trustee Sale" which has scheduled Plaintiff's home for sale by public auction on insert date. 
III.

ARGUMENT

1.
INSERT DEFENDANT AND INSERT DEFENDANT HOME LOANS DO NOT HAVE STANDING TO FORECLOSURE ON PLAINTIFF’S HOME

Insert Defendant is not a mortgage lender and has no beneficial interest in the Note.
The insert County Recorders Office does not contain any record of assignment of the Note from insert defendant.

Insert Defendant does not own the indebtedness or have an interest in the indebtedness; as it is not the lender, servicer, or assignee with rights to collect.
There is also no assignment of the Deed of Trust from insert defendant to insert defendant recorded with the insert county' Recorder's Office.   See Exhibit “B” of Plaintiffs’ Complaint.
Insert defendant has never received the Note or Deed of Trust by written assignment. The Note was likewise never endorsed to it, nor ever physically delivered to it.

In no uncertain terms, insert defendant has no relationship whatsoever with the Plaintiffs.
Indeed, insert defendant has no relationship with the Plaintiffs beyond any other random 
third party.
Indeed, had this been a Judicial Foreclosure, Plaintiffs would have immediately brought a Demurrer.  California Code of Civil Procedure 367 provides that:
"Every action must be prosecuted in the name of the real party in interest, except as otherwise provided in statute.”

Assuming insert defendant somehow claims it was assigned the Note and Deed of Trust, then:
"The burden of proving an assignment falls upon the party asserting rights thereunder.  In an action by an assignee to enforce an assigned right, the evidence must not only be sufficient to establish the fact of assignment when that fact is in issue, but the measure of sufficiency requires that the evidence of assignment be clear and positive to protect an obligor from any further claim by the primary oblige.”  Cockerell.v. Title Insurance & Trust Co. (1954) 42 ·Cal.2d 284,' 292 (emphasis added).

Because assignment is contested in this case, in a judicial foreclosure insert defendant would need to meet the requirements of CACI Jury Instruction No. 326, Assignment Contested. It states:
Plaintiff was not a party to the original contract. However, Plaintiff may bring a claim for breach of the contract if it proves that [name of  assignor] transferred its rights under the contract to Plaintiff. This transfer is referred to as an assignment.

Plaintiff must prove that [name of assignor] intended to transfer its contract rights to Plaintiff. In deciding [name of assignor]’s intent, you should consider the entire transaction and the conduct of the parties to the assignment.

Accordingly, insert defendant has no standing whatsoever to bring a non-judicial foreclosure.

2.
FORECLOSURE WILL RESULT IN VIOLATION OF CALIFORNIA CIVIL CODE SECTION 2923.6

Loan servicers have a duty to maximize the value of a loan when payments are in default and the anticipated recovery of a loan modification exceeds that or foreclosure sale. Assuming that insert defendant might be entitled to enforce the note, they will still breach Civil Code section 2923.6 if it sells Plaintiffs’ Home for amount less than a reasonable modification would recovery.
3.
INJUCTIVE RELIEF IS PROPER TO STOP A FORECLOSURE
Insert defendant has scheduled a foreclosure sale of Plaintiff's property for insert date by public auction.
IV. 

ARGUMENT

1.
INSERT DEFENDANTS HAS NO STANDING TO FORECLOSE ON PLAINNFF'S HOME AS IT HAS NO ENFORCEABLE RIGHTS IN PLAINTIFF'S HOME

A.
DEED OF TRUST WITHOUTAN ENFORCEABLE RIGHT IS A LEGAL NULLITY.
Even if the Deed of Trust had been assigned, in California only the holder of the Note can initiate foreclose proceedings, regardless of who the mortgage is owed. (See Adler v. Sargent (1895) 109 Cal. 42, 49).  A “mortgagee's purported assignment of the mortgage without an assignment of the debt which is secured is a legal nullity.”  (Kelly v. Uspahaw (1952)

39 Cal.2d 179, 192.)

Plaintiff executed both the Note and Deed of Trust in favor of insert defendants.
Insert defendant is nowhere listed in the Deed of Trust.  As such insert defendant has no 

enforceable rights arising directly from the Deed of Trust.
More importantly, any assignment of the Deed of Trust to insert defendant without the Note would still render the Deed of Trust a legal nullity with no enforceable power of sale.
B. 
INSERT DEFENDANT HAS NO ENFORCEABLE RIGHT UNDER THE NOTE PURSUANT TO CAL. COMM. CODE SECTION 3301.
There is no reference to insert defendant anywhere in the Note. Cal. Comm. Code § 3301 states:

 "Person entitled to enforce" an instrument means (a) the holder of the  instrument, (b) a nonholder in possession of the instrumentt who has the rights of a holder, or (c) a person not in possession of the instrument who is entitled to enforce the instrument Pursuant to Section 3309 or subdivsion (d) of Section 3418.
As detailed below, insert defendant cannot meet any of the three requirements and is thus, not a "person, entitled to enforce" the Note and foreclose, Indeed, such standing requirements have prohibited foreclosures all across America recently. 


i.  
Insert defendant  NOT THE HOLDER OF THE NOTE  REQUIREMENTS.

Cal. Comm. Code § 1201 defines a "Holder," as 

(A)
 the person in possession of a negotiable instrument that is payable either to bearer or, to an identified person that is the person in possession; or
(B)  
the person, in possession of a document of title if the goods are deliverable either to  bearer or to the order of the person in possession.

 Here, the Note is a negotiable instrument. (Comrn. Code § 3104.)  The Note is payable to insert defendant.

Accordingly, insert defendant.

ii.
insert defendant IS NOT A NONHOLDER IN POSSESSION OF THE NOTEWITH RIGHTS OF A HOLDER. 

Plaintiff is informed and believes, based on the strength of their counsel's experience, that insert defendant does not nor ever has possessed the Note.  Moreover, Plaintiff is informed and believes, based on the strength of their counsel's experience, that insert defendant also does not have any rights of a Holder.

Accordingly, insert defendant cannot foreclose under section 3301(b) until it makes, such a showing. 
iii. 
insert defendant CANNOT MEET THE LOST NOTE REQUIREMENTS 
Insert defendant can only enforce the Note if it meets the requirements of either Comm. Code § 3309 or § 3418(d).
Comm. Code § 3309 states:

(A) 
A person not in possession of an instruments entitled to enforce the instrument if (1) the person was in possession of the instrument and entitled to enforce it when loss of possession occurred, (2) the loss of possession was not the result of a transfer by the person or a lawful seizure, and (3) the person cannot reasonably obtain  possession of the instrument because the instrument was destroyed, its whereabouts cannot be determined, or it is in the wrongful possession of an unknown person or a person that cannot be found or is not amendable to service of process.
Insert defendant cannot meet either criterion, since insert defendant has never been in possession of the Note in the first place, it cannot subsequently, establish a loss.
The official UCC commentary to Section 3-309 states that:
“Judgment to enforce the instrument cannot be given unless the court finds that the [plaintiffs] will be adequately protected against a claim to the instrument by a holder that may appear at some later time.”
Insert defendant has not made the requisite showing and Plaintiffs must be protected against a future claimant that may appear at some later time.
Comm. Code § 3418(d) applies only in the limited circumstance when the instrument has been paid or accepted by mistake and the payor or accepter recovers payment or revokes acceptance. These factors do not apply in this case.

Accordingly, insert defendant fails completely to meet the requirements of the Commercial Code and is thus precluded from foreclosing on Plaintiffs Home.

C.
 RECONTRUST HAS NO ENFORCEABLE RIGHT UNDER THE NOTE

 

 PURSUANT TO CAL. CIV. CODE 2932.5.

 In California, California Civil Code § 2932.5 governs the Power of sale under an assigned mortgage, and provides that the power of sale can only vest in a person entitled to money payments:

"Where a power to sell real property is given to a mortgagee, or other encumbrancer, in an instrument intended to secure the payment of money, the power is part of the security and vests in any person who by assignment becomes entitled to payment of the money secured by the instrument. The power of sale may be exercised by the assignee if the assignment is duly acknowledged and recorded."
The insert county County Recorder's Office does not contain any evidence of a recorded assignment from insert defendant to Defendants. Insert defendant has never assigned their rights under the Note.
 
Accordingly, the power of sale may not be exercised by insert defendant since there was never an acknowledged and recorded assignment pursuant to California Civil Code §2932.5, which likewise failed to render the Notice of Default provisions of California Civil Code §2924 and Notice of Sale provisions, of California Civil Code §2924(f) effective.

Moreover, since insert defendant also never complied with the Notice of Default provisions of California Civil Code §2924 and Notice of Sale provisions of California Civil Code,§ 2924(f), it likewise cannot conduct a non-judicial foreclosure at this time either.

2. 
EVEN ASSUMING THAT INSERT DEFENDANT CAN ENFORCE A FORECLOSURE, ANY SUCH FORECLOSURE WILL RESULT IN VIOLATION OF CIVIL CODE 2923.6
Assuming arguendo that insert defendant meets the requirements of Cal. Comm. Code § 3301 and has an enforceable right to foreclosure, it still owes duties to all other members to maximize the value of Plaintiff's property.  Effective July 8, 2008, California Civil Code Section 2923.6 states:

(A) The Legislature finds and declares that any duty servicers may have to maximize net present value under their pooling and servicing agreements is owed to all parties in a loan pool, not to any, particular parties, and that a servicer acts in the best interests of all parties if it agrees to or implements a loan modification or workout plan for which both of the following apply:

1.
The loan is in payment default, or payment default is reasonably foreseeable.

2.
 Anticipated recovery under the loan modification or workout plan exceeds the anticipated recovery through foreclosure on a net present value basis.
In enacting this code section, the Legislature sought to prevent the current market trends in selling homes for great losses when reasonable modifications and work-out plans would increase profits over time and keep families in their homes instead of on the streets. There is no doubt that Plaintiff’s Home will sell at a significant loss as thousands have in insert county. 
The present fair market value of the property is '$amount. The Joint Economic Committee of Congress estimated in June, 2007, that the average foreclosure results in $77.935.00 in costs to the homeowner, lender, local government, and neighbors.  Of the $77,935.00 in foreclosure costs, the Joint Economic Committee of Congress estimates that the lender will suffer $50,000.00  in costs in conducting a non-judicial foreclosure on the property to a third party.  Freddie Mac places this loss higher at $58,759.  See Exhibit “D” of Plaintiffs Complaint.
 
Plaintiffs' loan is presently in default. Plaintiffs are willing, able, and ready to execute a modification of their loan on the following terms: 

 a) 
New Loan Amount: insert
 b) 
New Interest Rate: insert 
 c)  
New Loan Length: inserts

 d) 
New Payment: insert 

The anticipated recovery through foreclosure on a net present value basis is $insert amount or less. The recovery under the proposed loan modification at $insert amount exceeds the net present recovery through foreclosure of $insert amount by over insert amount.
Pursuant to California Civil Code 2823.6, if insert defendant can enforce the note and non-judicial sale, it is also now contractually bound to accept the loan, modification as provided above.

In no uncertain terms a greater amount will be received from modifying Plaintiffs' Loan instead of foreclosing. Foreclosure will only result in a greater, 'liability under Civil Code Section 2923.6, and separate cause of action for wrongful foreclosure.

3.
INJUNCTIVE RELIEF IS PROPER TO STOP WRONGFUL

FORECLOSURE
A. 
THE COURT SHOULD GRANT INJUNCTIVE REUEF WHEN IT APPEARS BY THE COMPLAINT THAT THE PLAINTIFF IS

ENTITLED TO RELIEF
California Civil Procedure section 526(a)(1) holds a Court may grant an injunction:         "When it appears by the complaint that the plaintiff is entitled to the relief demanded, and the relief, or any part thereof, consists in restraining the commission or continuance of the act complained of, either for a limited period or perpetually.”

Here, the complaint and its accompanying documents as well as the documents attached 
clearly show that insert defendant lacks the requisite standing to foreclose upon Plaintiffs' property.
B.
THE COURT SHOULD HALT THE FORECLOSURE PROCEEDINGS 
BECAUSE A GENUINE DISPUTE EXISTS
California Code of Civil Procedure Section 526(a)(2) indicates that an injunction is appropriate where irreparable harm may be suffered by the applicant if relief is not granted. 

All real property under the eye of the law is considered unique. Money cannot compensate for the loss of a family residence and home. 
C. 
THE COURT SHOULD GRANT AN INJUNCTION BECAUSE

 DEFENDANT IS THREATENING ACTS WHICH WOULD RENDER

JUDGEMENT INEFFECTUAL
California Code of Civil Procedure Section 526(a)(3) holds an, Injunction may be granted

"When it appears, during the litigation, that a party to the action is doing, or threatens, or is about to do, or is procuring or suffering to be done, some act in violation of the rights of another party to the action representing the subject of the section of the action, and tending to render the judgement ineffectual. 
D.
THE COURT SHOULD NOT. PERMIT FORECLOSURE IF ITS

PROPRIETY IS IN QUESTION.
The California Supreme court in More v. Calkins (1895) 84 Cal. 177 held that a sale under foreclosure ought not to be made when the debt is uncertain or in dispute.

This is still true today as the Court in Baypoint Mortgage Corp. v. Crest Premium Real Estate etc., Trust  (1985) 168 Cal.App.3d 818 [214 Cal.Rptr.3d 531] noted "Given the drastic implications of a foreclosure, it is not surprising to find courts quite frequently granting preliminary injunctions to forestall this remedy while the court considers a case testing whether it is justified under the facts and law.”  (See, e.g., Stockton v. Newman (1957) Cal.App.2d 558 [307 P2d. 56]; Bisno v. Sax (1959) 175 CaLApp2d 714 [346 P2.d .S14].)
Plaintiffs' likelihood of prevailing at trial is substantially assured.  If the foreclosure is not immediately halted, Plaintiffs will lose their home - a loss which is irreparable and cannot be adequately compensated for by money.

Therefore, Plaintiffs seek, through their Complaint and this application, an order from this Court enjoining insert defendant from foreclosing on their home in any manner during the pendency of this litigation.
V.
CONCLUSION

Insert defendant is an unknown third party without any enforceable right to foreclose on Plaintiffs' home.  It can show no interest whatsoever in the Note and thus is precluded from a foreclosing under California Laws. 

Even assuming arguendo it can establish standing, it is still required under recently enacted California Civil Code Section 2923.6, to accept a modification to the loan.

If the foreclosure sale proceeds, Plaintiffs' losses will be irreparable and cannot be adequately compensated by money.
 Plaintiffs respectfully request an order to show cause why a preliminary injunction prohibiting insert defendant and insert defendant, their agents and assigns, from foreclosure sale on their property in any way during this litigation should not be granted.
Dated: 
December 27, 2008




THE LAW OFFICES OF

TIMOTHY MCCANDLESS

                                                                                           By _____________________________
Timothy McCandless, Attorney for Plaintiffs insert names
Tim:McCormick TRO
� In In re Foreclosure Cases 521 F .Supp.2d 650 (S.D. Ohio 2007) the court refused to permit twenty-six separate foreclosures, filed in federal court on diversity, to occur because the foreclosing entity was not able to demonstrate that it had standing to foreclose. The court held that "to show standing, then, in a foreclosure action, the plaintiff must show that it is the holder of the note and the mortgage at the time the Complaint was fi1ed.” 


The Court stated that, "This Court is well aware that entities who hold valid notes are entitled to receive timely payments in accordance with the notes. And if they do not receive timely payments, the entities have the right to seek foreclosure on the accompanying mortgages. However, with regard to the enforcement of standing and other jurisdictional requirements pertaining to foreclosure actions… the judicial integrity of the United States District Court is Priceless."


The case was based in part on a previous holding in In re Foreclosure Cases 2007 WL 3232430 (N.D. Ohio 2007) which refused to permit foreclosures and stated that institutions like the Defendants "seem to adopt the attitude that since they have been doing this for so long, unchallenged, the practice equates with legal compliance.  Finally put to the test, their weak legal arguments compel the Court to stop them at the gate. "


In a more recent case, the court found that Deutsche Bank "has presented no evidence to support the allegation in the complaint that it was the owner and holder of the note and mortgage.”  Deutsche Bank National Trust Company v. Steele, 2008 WL 111227. (S.D. Ohio 2008) .
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