

Attorney for Plaintiffs in Pro Se

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN BERNARDINO
	                                   Plaintiffs, 

V. 

Mortgage Electronic Registration System, Inc.; LaSalle Bank.; First Franklin Mortgage Trust 2007 FF2 Mortgage Loan Asset Backed Certificates series FF2; Citywide Finance; First Franklin; and Does 1-X Inclusive. 

                                      Defendants. 


	CASE NO: _____________________ 

Judge:____________________

Complaint FOR: 

1. DECLARATORY RELIEF

2. FRAUD
3. Statutory Violation of RESPA                                                                                                  12 USC section 2607(b) and (d) illegal kickbacks.     

4. Breach of Fiduciary Duty

5. Civil Conspiracy

6. To set aside a wrongful foreclosure

7. Negligence



ALLEGATIONS COMMON TO ALL COUNTS

1. Plaintiffs                          at all times relevant has been a resident of the county of San Bernardino, State of California and the owner of a parcel of Real Property commonly known as: 
And further described as: 
2. Defendant Mortgage Electronic Registration Systems Inc., (“MERS”) at all times herein mentioned was doing business in the County of San Bernardino, State of California and alleged to be the Note Holder and Beneficiary regarding Plaintiffs Real Property as described above and as Situated in said San Bernardino County, California, MERS recorded the Deed to Plaintiffs’ property in their name, however Plaintiffs’ are informed and believes that MERS is not duly licensed to do or conduct business in the State of California and therefore the recording of the Deed by MERS is void and a nullity. 
3. Defendant LaSalle Bank at all times relevant was doing business in the County of San Bernardino State of California and claims to be the Beneficiary of Plaintiffs’ Note and on information and belief LaSalle Bank was not and is not licensed to do or conduct business in the State of California.   
4.  Defendant Robert E. Weiss Inc. at all times relevant were doing business in the County of San Bernardino, State of California, as a trustee of Mortgage notes and to conduct the sales thereof at foreclosure, and on information and belief was not and is not licensed to do business in the State of California
4. (b) Defendant First Franklin Mortgage Trust 2007 FF2 Mortgage Loan Asset Backed Certificates series FF2; at all times relevant was doing business in the County of San Bernardino, State of California, as a mortgage financer and in that capacity has alleged to own Plaintiffs’ Note and Trust Deed, and commenced the foreclosure of Plaintiffs’ property which Auction was allegedly held in or about May 16, 2008. Plaintiffs’ are informed and believes that their entity is also not authorized to conduct or to do business in the State of California.
4. (c)   Defendant Citywide Finance at all times relevant was doing business in the County of San Bernardino, State of California, as a mortgage Broker and in that capacity had arranged financing for Plaintiffs home acquisition through First Franklin

4. (d) Defendant First Franklin at all times relevant was doing business in the County of San Bernardino, State of California, as a mortgage financer and in that capacity financed Plaintiffs first and second loans  

5 Plaintiffs’ are ignorant of the true names and capacities of defendants sued herein as DOES I through X, inclusive, and therefore sues these defendants by such fictitious names. Plaintiffs will amend their complaint to allege their true names and capacities when they have been ascertained.                                                                                                          6. Plaintiffs’ are informed and believes and thereon allege that, at all times herein mentioned each of the defendants sued herein in relation to the property they claim an interest in was the agent and employee of each of the remaining defendants thereof and at all times was acting within the purpose and scope of such agency and employment.                                                                                                                             
7. On or about December 13, 2006 Plaintiffs purchased their home and obtained a loan evidenced by a first and second Trust Deed and Note through First Franklin and Citywide Finance (“Citywide”) a Mortgage Broker who obtained the actual funding through First Franklin  

7. (b) First Franklin was a predatory lender and Citywide Finance was a predatory Broker in that they stacked Plaintiffs’ loan with exorbitant costs such as but not limited to the following: 

a. loan origination fee Citywide $3, 974.40
b.) a Yield Spread Premium Citywide $3,238.40

c,) application fee Citywide $1590.00
d.) a processing fee Citywide $995.00

e.) an underwriting fee Citywide $400.00



Total fees paid to Citywide = $10,197.80.
7. (c) the foregoing fees paid to Citywide by First Franklin in regards to Plaintiffs’ loan were serious over charges and included an illegal kickback

7. (d) that the fees paid to Citywide by First Franklin ran up the costs of Plaintiffs’ loan and their interest and payment there-under to such an extent that they would not be capable to sustain the payments and eventually default, which default did occur on or about January 1, 2008
8. Plaintiffs’ are informed and believe that directly after Funding First Franklin caused Mortgage Electronic Registration Systems (“MERS”) to go on title as the “Nominee Beneficiary” this is routinely done in order to hide the true Identity of the successive Beneficiaries when and as the loan is sold. MERS However acted as if they were the actual beneficiary, although a Nominee is an entity in whose name a security is registered though true ownership is held by another party, in other words MERS is not the Beneficiary but is used to hide the true identity of the Beneficiary.  Based on their failure to disclose, and the lack of consideration paid by MERS, Plaintiffs allege that the Deeds of trust were never perfected and were and are a nullity as the MERS recording separated the Debt from the Lien, and this is more so especially upon a sale of the Note and Trust Deed which occurred directly after funding.
8. (b) Plaintiffs also believe that the deed recording by MERS who was not authorized to do business in California was also void and a nullity for that reason

8. (c) Plaintiffs further allege that MERS acts as a Nominee for more than one principal, and conceals their identity and that therefore if a Nominee is the same as an agent MERS can not act as an agent for multiple Banks, insurance and title companies and Mortgage Companies because of a serious Conflict of interest. In addition Plaintiffs allege that a Deed of Trust can not lawfully be held by a Nominee who has no financial interest in the instrument without disclosing the identity of the actual Beneficiary, and that if a party with No interest in the Note records it in there name the recorded deed is also a Nullity. 

9. Plaintiffs further allege that MERS failure to transfer Beneficial interests as the Note and deed are sold further renders the Deed recording a nullity. 
10. The initial Lender, First Franklin paid a Yield Spread Premium to the Mortgage Broker Citywide, which premium payment is an unlawful kick back and is illegal under TILA and RESPA

11. On information and belief Plaintiffs also is informed that First Franklin obtained points on the back end as the loan was sold also as a Yield Spread, but failed to disclose the range of these points on the TILA Disclosure as required by RESPA
12. Plaintiffs believe that Defendants set Plaintiffs up to default by placing them in a high interest loan, and on information and belief their high interest rate gave the lender a higher yield on the sale of their loan package which they shared with Citywide.  
13. On or about January 2008 Plaintiffs became in default of the loan, their default was occasioned by the high payments, the structure of the loan and interest rate. 
14. Plaintiffs’ are informed and believes and therefore allege that their loan after it was originated and funded was sold on one or multiple occasions, bundled into a group of Trust Deeds and subsequently sold to investors as a Derivative, “Mortgage Backed Security”,  however Plaintiffs understand that in securitizing their note the trust never had possession of the same and that therefore NONE of these defendants including First Franklin , MERS and the doe defendants own their loan, or Note and can not be and are not the Beneficiary, or lawfully appointed trustee, and have no right to declare a default, to cause notices of default to issue or to be recorded, or to foreclose on Plaintiffs’ interest in the subject property, None of these Defendants including the Doe Defendants were the note Holder or the Note holder in Due Course or any Beneficiary at any time relevant in regards to their loan and foreclosure.        
15. That MERS claims to be the Note Holder, and as such if this is true MERS is liable for all damages and injuries sustained by Plaintiffs from the original lender and forward.                                                                                                                              16. That none of these Defendants were ever disclosed as the Beneficiary in accordance with Cal. Code of Civil Procedure section 2924 et. seq. 
17. Plaintiffs further allege on information and belief that none of these alleged beneficiaries or representatives of the Beneficiary have the original note to prove that they are in fact the party authorized to conduct a foreclosure regarding Plaintiffs’ property.                                                                                                                                
18 Plaintiffs’ are informed and believe and therefore allege that the auctioneer who conducted the auction of Plaintiffs’ property and who was and is acting as the agent of the Principal failed to have written authorization to act for the principal and under Cal. Civ. Code Sec 1624 the agency relationship must also be in written form. 

19. Plaintiffs further allege that Cal. Civ. Code sec 2924 and its subparts are being applied to them and their foreclosure was applied to them in a manner that is unconstitutional                                                                           
20. That by virtue of the method and manner of Defendants carrying out 2924 it is lacking in procedural safe guards, and therefore it is lacking in procedural and substantive Due process
 FIRST CLAIM FOR RELIEF
FOR DECLARATORY RELIEF AGAINST 

ALL DEFENDANTS
21. Plaintiffs re-allege and incorporate all prior allegations as set forth above.

22. Plaintiffs allege that Cal. Civ. Code sec 2924 and its subparts are being applied to Plaintiffs and all borrowers in foreclosure in a manner that is unconstitutional.                                                                                                                          23.  That Plaintiffs’ are a person that falls under the protection of 2924 and a specific procedure is spelled out which is not followed.
24. Plaintiffs allege on information and belief that MERS and or Robert E. Weiss Inc. and or any of the defendants including the Doe defendants do not hold title to their deeds of trust, and therefore can not produce the original Note and Trust Deed as they have been bundled and sold to investors as a Mortgage- Backed Security, therefore they have no right or entitlement to begin a foreclosure or to declare a default.  
25. Plaintiffs’ are informed and believe the trust deed as recorded is invalid and a nullity as the lien holder MERS has upon recording separated the Lien from the debt.

26. That the debt is held by a trust and the lien right is held by MERS, who has failed to disclose who the actual beneficiary is for whom they hold title and therefore the deed securing Plaintiffs property has failed and is invalid, null and void.  
26 (b) Plaintiffs further allege on information and belief that at all times relevant Robert E. Weiss Inc, the Trustee; MERS the alleged note holder and the Lien Holder, LaSalle Bank, and First Franklin Mortgage Trust 2007 FF2 Mortgage Loan Asset Backed Certificates series FF2 were not and are not licensed to do or to conduct business in the State of California and that therefore the Loan was unlawful, the sale was unlawful, the Note is unenforceable and the lien is a nullity.  
26 (c) in addition the auction and sale were not conducted in accordance with Cal. Civ. Code sec 1624 and is also invalid for that additional reason.                                                                                                                      27. An actual controversy has arisen and now exists between Plaintiffs and defendant concerning their respective rights, obligations and duties in that Plaintiffs contend that these Defendants lack the right to enforce the note or to commence a foreclosure,  and that the application of 2924 is currently being applied in an unconstitutional manner, whereas defendant disputes these contentions and contends that irrespective of the fact that they do not own their security and can not produce the original note and chain of title, and that they are not following the requirements of 2924, that they have a right to foreclose.                                                                                                                         28. Plaintiffs desire a judicial determination of Defendants rights, obligations and duties, and a declaration as to who is the owner of their Note and whether 2924, is being carried out against Plaintiffs in a constitutional manner.  
29. Their can only be resolved by the real owner of the property producing the Original Note and Chain of Title, and validate that a real consideration was paid for their Note and trust Deed, and NOT merely produce a COPY of the note which even these Plaintiffs have and actual original recorded agency agreements.  
30. Plaintiffs further require a judicial determination of whether 2924 provides adequate safe guards against a fraudulent foreclosure.                                                                                                                                          31. A judicial declaration is necessary and appropriate at their time under the circumstances in order that Plaintiffs and these Defendants may ascertain their rights obligations and duties under the Note. 
SECOND CLAIM FOR RELIEF
FRAUD IN lending practices                                                                                                   ALL DEFENDANTS 

Plaintiffs request either

Reformation of Contract Based On Lender FRAUD

Which Caused a Partial Failure of the Consideration

Secured By the Note and Trust Deed 
Or 

Damages based on Fraud
32. Plaintiffs re-allege and incorporate all prior allegations as set forth above.

33. On information and belief Plaintiffs allege that Defendants along with an un named defendant Deutsche Bank intentionally and knowingly created a model that was intended to cause a spiral of inflation and then a collapse of the Mortgage market by expanding the sub prime base and lending money to borrows that they knew lacked the means to repay the loans, and to insure that the borrowers would collapse under the weight of the Mortgage payments they initiated an ARM type of standard loan with payments that graduated over periods of time, plus a pre-payment penalty to force borrowers to retain those loans. 
33. (b) That Plaintiffs were a borrower and the members of the class that defendants had earmarked to fail and default.
34. That evidence has been available to the lending community dating to1995 which showed and established that Sub-prime loans had traditionally been a problem even with fixed rate loans. That armed with their vast array of knowledge, Deutsche Bank and these defendants created and modeled an industry standard for these loans which included among other criteria less stringent requirements, such as No doc loans and ARM’S (Adjustable Rate Mortgages) all calculated to lend the borrower to early default and foreclosure. 

35. That these defendants either knew or should have known that to make loans to people who can’t afford the payments, that they will default.
35. (b) That these defendants either knew or should have known that to overcharge a borrower with points and fees and a higher interest rate that they will default.
36. That these defendants either knew or should have known that when they foreclose on large numbers of homes, as they are currently doing, they will collapse the Mortgage and real estate Markets, and thereby cause home priced to decline and will prevent borrows from refinancing out of the bad loans they created.

37. That these defendants caused the value of Plaintiffs’ home to decline in value, and caused Plaintiffs to be unable to refinance out of their bad loan and they refused to modify or adjust Plaintiffs’ note even though they caused Plaintiffs the financial hardship he is now faced with. 

38. That the default of Plaintiffs was caused directly by the actions and as a result of Defendants “Negligence” or “Fraudulent intent”. 

39. That by virtue of Defendants misconduct either by their negligence or Fraudulent intent Plaintiffs’ are entitled to be compensated for their loss which is estimated at $1,000,000 or to have the Note reformed to the current value of their property. 
40. Plaintiffs further seeks Exemplary Damages based on Lender Fraud in excess of $5,000.000.
PLAINTIFFS THIRD CLAIM FOR RELIEF
Statutory Violation of RESPA                                                                                                         12 USC section 2607 (b) illegal kickbacks                                                                               DEFENDANTS: FIRST FRANKLIN, CITYWIDE FINANCE. MERS  
 41. Plaintiffs re-allege and incorporate all prior allegations as set forth above

 42. Plaintiffs’ are informed and believe that CITYWIDE was paid back end fees after the funding and outside of the escrow by FIRST FRANKLIN to place Plaintiffs in a less desirable loan, and that FIRST FRANKLIN was paid a point spread after the funding and outside off the escrow by the Bank or Trust that acquired the Note from First Franklin which is unknown. 
43. Plaintiffs also are informed and believes that First Franklin structured ½ of a point for servicing Plaintiffs’ loan instead of the Normal ¼ of a Point because of the way the loan was designed, and as these percentage of points affect the loan and the loan terms and Plaintiffs’ obligation there under they were required to be disclosed on the HUD1 Statement but Defendants failed to do so. 

44. Plaintiffs’ are further informed that CITYWIDE FINANCE was paid a fee by FIRST FRANKLIN which was paid outside of escrow (“POC”) and after the closing as a Yield Spread Premium or point spread of more than $3,000.00 which is a kick back and is an illegal fee and that their fee which Plaintiffs have recently discovered is an illegal fee was not disclosed to Plaintiffs as to purpose of this fee. 
45. A yield Spread Premium is a fee that is considered a kick back as it is paid for placing the borrower into a higher interest rate loan or for some other disadvantage for the borrower and an advantage to the initial lender and the other lenders in the chain of title. The YSP is a rate spread based on the interest rate and yield of the loan.
45. (b) The YSP is an inducement from the Lender to the Broker to breach the fiduciary duty the Broker has with the borrower and to align the interest of the Broker with the Lender and against the borrower.
46. Plaintiffs’ are further informed and believes that each of the other entities that bought and sold their note received back end payments also in the form of a yield spread upon their sale and acquisition of these notes which also were not disclosed, and that these fees and payments are based on the loan terms and interest rate charged to Plaintiffs and that these fees and payments are a part of the loan and the cost of the loan to Plaintiffs which are and were required to be disclosed on the TILA and by the RESPA disclosure requirements.  

47. That the fees and kickbacks were illegal under 12, USC 2607(b) and that therefore as provided by Statute 12, USC 2607(d) Plaintiffs’ are entitled to and seek treble damages therefore in a sum equal to or which exceeds $10,000 from CITYWIDE FINANCE. and FIRST FRANKLIN  and from FIRST FRANKLIN  a separate sum in excess of $100,000.00 and which sum may exceed $ 250,000.00 for its points received upon the sale of the note and an additional sum from each and every bank or mortgage co that acquired and sold this loan.
48. That MERS claims to be the holder of the Note and as such is liable for all prior damages and injuries sustained by Plaintiffs in this loan transaction including all Yield Spread payments and treble damages.
49. That all lenders or note holders in the chain of title are further liable to Plaintiffs for all damages relating to this loan. 

50. That in addition Plaintiffs believes that the entity who purchased the Note form First Franklin  paid First Franklin  fees after the closing that were based on the interest rate of the loan and that their rate and fee paid to First Franklin  directly affected the loan and terms for Plaintiffs and that they were required to disclose the range of fees and how the loan was affected thereby on the Hud 1, but failed to do so and therefore Plaintiffs seeks in addition to the fees from First Franklin  additional fees in the range of $51,000.00 to $1,500,000 from both First Franklin and its successor in interest which included either or both LaSalle Bank, MERS, and First Franklin Mortgage Trust 2007 FF2 Mortgage Loan Asset Backed Certificates series FF2
51. Plaintiffs allege that these fees and penalties are not time barred as the purpose of these fees were not explained or disclosed to Plaintiffs at the time of the closing and signing and many were concealed and not reported on the HUD 1. 

PLAINTIFFS’ FOURTH CLAIM FOR RELIEF

FRAUD

DEFENDANTS: FIRST FRANKLIN, CITYWIDE FINANCE., 

52. Plaintiffs re-allege and incorporate all prior allegations as set forth above

53. On or about December 13, 2006 CITYWIDE FINANCE provided Plaintiffs a loan through FIRST FRANKLIN, CITYWIDE was compensated for their loan by being paid for its services, and in a spread of the yield in excess of $3,000 as a Yield Spread Premium paid out side and after the close of Escrow. According to RESPA 12 USC 2607 a yield Spread Premium is an illegal kick back.  According to RESPA 12 USC 2607 fees paid must be in accordance with the value of the work performed.

54.  Defendant FIRST FRANKLIN on information and belief paid CITYWIDE FINANCE fees above and beyond the value of the services actually performed in the amount of approximately $10,000.00 and an illegal kickback in excess of $3,000. 

55. On or about December 13, 2006 Plaintiffs acquired the foregoing property by virtue of the said funding through CITYWIDE FINANCE and FIRST FRANKLIN based on the representations of Both Defendants that the loans were the best they could obtain for them.  
56. At the time of the loan Plaintiffs’ are informed and believes that certain information was concealed from them, such as that FIRST FRANKLIN  was working with CITYWIDE FINANCE against Plaintiffs’ interest in their loan, for example Plaintiffs’ are informed and believes that FIRST FRANKLIN paid CITYWIDE FINANCE  a Yield Spread Premium as set forth above in order to make the loan more favorable to FIRST FRANKLIN  and less favorable for Plaintiffs by providing a higher rate of interest to Plaintiffs or some less desirable terms of the loan in order that the loan was worth more money to FIRST FRANKLIN  and subsequent purchasers when and as they sold their loan(s) and to the other investors as they sold or held the loan.
57. Defendants represented to Plaintiffs that CITYWIDE FINANCE was working for Plaintiffs and in their best interest to obtain for them the best loan and at the best rates available.                                                                                                                          58. On or about December 13, 2006 Plaintiffs entered into the loan for the foregoing property based on the representations of these Defendants. 
59. That Plaintiffs relied on the representations and their Reliance was justified.

60. That at the time CITYWIDE FINANCE made these representations to Plaintiffs they knew that they were untrue and that these representations were material representations.

61. That the foregoing representations were made in order to induce Plaintiffs to act on and take the said loan(s) in order for both defendants to make a substantial amount of money thereby and there from. 

62. Plaintiffs was induced to and did take their loan based on the said representations

63. That Plaintiffs was induced to rely and did rely on the representations of these defendants through deception and their Reliance was justified as he believed and was led to believe that CITYWIDE FINANCE was working for him and in their best interest. 

64. That by virtue of Plaintiffs’ Reliance and the increased interest he was made to pay, he was unable to sustain their payments and has been damaged in the loss of their good credit and a higher payment and is now being involved in litigation that he did not bargain for, all to their damage and injury.  

65. That Plaintiffs actual damages so far exceed $1,000,000.

66. That defendants misconduct was malicious oppressive and fraudulent and was in reckless disregard for Plaintiffs’ financial and emotional well being and Plaintiffs therefore requests Exemplary damages of $5,000,000.
PLAINTIFFS FIFTH CLAIM FOR RELIEF
BREACH OF FIDUCIARY DUTY 

DEFENDANTS FIRST FRANKLIN AND CITYWIDE FINANCE. 
67. Plaintiffs re-allege and incorporate each and every allegation as set forth above

68. Plaintiffs allege that Defendant CITYWIDE FINANCE at all times relevant was in a fiduciary relationship with Plaintiffs and owed Plaintiffs a duty of Care, of Loyalty and Honesty. 

69. That Defendant was in a superior position and had control over Plaintiffs and the loan Plaintiffs would accept and therefore Owed Plaintiffs a special duty of honesty. 

70. That Defendant CITYWIDE FINANCE, and First Franklin entered into a civil conspiracy for the purpose of placing Plaintiffs in a loan that was not to Plaintiffs’ advantage but was for the advantage of Defendants and both of them as follows:

71. Defendant First Franklin paid CITYWIDE FINANCE a Yield Spread Premium as a kick back for placing Plaintiffs in a loan with a higher interest rate then Plaintiffs qualified for or that Defendant First Franklin provided for other borrowers, or placed Plaintiffs in some other loan based on terms less favorable to Plaintiffs and that was not to Plaintiffs advantage. 

72. The purpose of the Yield Spread Premium also known as a kick back was concealed from Plaintiffs.

73. .Defendant CITYWIDE FINANCE owed Plaintiffs a special duty of Honesty and Loyalty requiring Defendant to act in the best interest of Plaintiffs 

74. .Defendant CITYWIDE FINANCE breached their duty of care by acting in their own interest and against Plaintiffs’ 

75. Defendant First Franklin conspired with defendant CITYWIDE FINANCE to induce him or it to breach their duty owed to Plaintiffs and is therefore liable for all damages sustained by Plaintiffs thereby.

76. By Virtue of Defendants acts which were intentional and for a monetary gain Plaintiffs have been damaged as follows

(a)The additional interest paid during the term of the loan which is believed to exceed $200,000 

(b) He was required to pay excessive points that were not warranted, and

(c) He was required to pay a prepayment penalty. 
(d) Plaintiffs have lost their credit.
77. That Defendants conduct was oppressive, malicious and fraudulent so as to justify an award or exemplary damages and that by virtue of defendants conduct which was in reckless disregard for Plaintiffs’ financial or emotional well being Plaintiffs’ are entitled to and seeks exemplary damages of $5,000,000. 
78. That if as Defendant MERS and or Robert E. Weiss, LaSalle Bank  or First Franklin Mortgage Trust 2007 FF2 Mortgage Loan Asset Backed Certificates series FF2; claim that they or one of them are the note holder they are liable along with CITYWIDE FINANCE and First Franklin for all damages and injuries sustained hereby .
PLAINTIFFS SIXTH CLAIM FOR RELIEF

CIVIL CONSPIRACY 

TO BREACH OF FIDUCIARY DUTY

DEFENDANT 

CITYWIDE FINANCE AND, First Franklin 
Does 1-X 

79. Plaintiffs re-allege and incorporate all allegations as set forth above. 

80. Plaintiffs’ are informed and believe and thereon allege that, at all times herein mentioned each of the defendants sued herein was the agent and employee of each of the remaining defendants and was at all times acting within the purpose and scope of such agency and employment.
81. On or about December 13, 2006, Defendant CITYWIDE FINANCE and First Franklin and each of them knowingly and willfully conspired and agreed among themselves to place Plaintiffs in an interest rate or other loan that was more advantageous too them and less advantageous to Plaintiffs in order that First Franklin would pay to CITYWIDE FINANCE a Yield Spread Premium of at lease $3,000.00
82. Defendant CITYWIDE FINANCE at the time had a Fiduciary relationship with Plaintiffs and owed Plaintiffs a duty of honesty and loyalty.  Defendant First Franklin either knew or shown have known of their relationship and duty. 

83, Defendant CITYWIDE FINANCE breached their duty of care by acting in their own interest rather than in the best interest of Plaintiffs. 

83. Defendant First Franklin aided and or induced Defendant CITYWIDE FINANCE to breach their duty for the benefit that First Franklin would derive upon its sale of the Note due to the higher interest Rate and or terms to First Franklin’s Advantage and the higher yield Spread. 

84. That by virtue of defendants acts Plaintiffs has been made to pay a higher Mortgage Payment that could have exceeded $350.00 a month, and to ultimately default on their loan and the damage and injury to their credit standing. 

85. Defendant CITYWIDE FINANCE and First Franklin and the Doe Defendants and each of them did the acts and things herein alleged pursuant to, and in furtherance of, the conspiracy and above-alleged agreement.
86. Defendants and each of them as identified and known and as acquired their loan and its Notes in the Chain of title furthered the conspiracy by cooperation with each other and or lent aid and encouragement to each other and or ratified and adopted the acts of each other as they either participated in the conspiracy or acquired the Notes and deeds of Trust subject to, in that each party was aware that the kick back (YSP) was paid and the purpose of the payment and the additional value of the loan due to their increased interest rate, and that knowing these things they acquired the Notes and the payment stream there from. 
87. As a proximate result of the wrongful acts herein alleged Plaintiffs has been generally damaged in the sum in excess of $1,000,000
88. Due to the acts of these defendants, Plaintiffs have struggled to make these payments and has been under deep and severe emotional distress all to their damage and injury for which Plaintiffs seeks compensation in excess of $1,000,000. 
89. Defendants and each of them did the things herein alleged maliciously and to oppress Plaintiffs. Plaintiffs’ are therefore entitled to exemplary or punitive damages in the sum of $5,000,000.
SEVENTH CLAIM FOR RELIEF                                                                                              TO SET ASIDE A WRONGFUL FORECLOSURE                                                                  BASED ON FRAUD, AND STATUTORY VIOLATIONS
All defendants including Premiere Asset Services

89. Plaintiffs re-allege and incorporate all prior allegations 

90. Plaintiffs’ are informed and believes that the auction was not carried out in accordance with the requirements of Cal. Civ. Code sec. 1624 and in particular the following violations were and are believed to have occurred; 


a). the auction was conducted by an oral offer and sale


b). the auctioneer failed to have a written power of attorney to sell the home

91. That the notices required and recorded under Cal. Civ. Code section 2924 et. seq. failed to provide the required information and were ambiguous, uncertain and unclear. 92. That Cal. Civ. Code section 2924 and its subparagraphs were carried out in the non-judicial foreclosure process in a manner that was applied to Plaintiffs in an unconstitutional manner                                                                                                       93. That Cal. Civ. Code section 2924 is lacking in substantive and or procedural due process as there is NO opportunity to defend and to be heard prior to the foreclosure. 94. That Cal. Civ. Code section 2924 fails to provide any judicial intervention to stop the sale and determine if the sale is being properly carried out because of the costs of legal fees and bond requirements which these Plaintiffs could not provide And which all borrowers in Plaintiffs class and earning ability can not provide.                                             95 That Due process under Cal. Civ. Code section 2924 is an illusion and fails to provide safeguards against a wrongful foreclosure.
95. (b) That Robert E. Weiss Inc who was retained to hold the auction and foreclosure sale was not at the time and on or about May16, 2008 licensed to do or conduct business in the State of California. 

96. That based on the foregoing Plaintiffs allege that their sale by auction in the foreclosure was unlawful and that they should be restored to title. 

EIGHTH CLAIM FOR RELIEF                                                                                                     Negligence                                                                                                                               Robert E. Weiss Inc
97. Plaintiffs re-allege and incorporate all prior allegations except any alleging 
exemplary damages

98. On or about January of 2008 MERS or one of the Doe Defendants appointed Robert E. Weiss Inc. as the trustee for the Note and to commence the recording of the Notice of Default, to begin the foreclosure process, at the time of the appointment none of these defendants were the Beneficiary of their Note and Trust Deed, although each claimed to be an agent of the Beneficiary, Plaintiffs believe that neither were validly appointed to act as an agent. 

99. Robert E. Weiss Inc. has recorded notices against Plaintiffs’ property and conducted the foreclosure sale, which was not in accordance with the California law, which sale Plaintiffs’ believe is ineffective, unlawful and a nullity in accordance with California law and procedural due process required there-under.  

100. Plaintiffs’ are informed and believes and based thereon allege that Robert E. Weiss Inc. has been named a defendant in several lawsuits alleging that the sale of real property at auctions were unlawfully carried out, therefore they either knew or should have had reason to inquire of the other Defendants to insure that they in fact held the Note, and were therefore qualified to do business and to order Robert E. Weiss Inc. to conduct the foreclosure. 

101. By virtue of the Nature of a Non Judicial foreclosure, Robert E. Weiss Inc.

owed Plaintiffs a special duty of care to insure that the proper party was attempting to foreclose on their property

102. That Robert E. Weiss Inc. was negligent and breached their duty of care and their breach of this duty is the direct and proximate cause of Plaintiffs damage and injury. 

103. That by virtue of Defendants negligence Plaintiffs have had their home wrongfully placed in foreclosure and an auction sale held and the title thereto taken from Plaintiffs who are rightfully entitled thereto. 

104. Plaintiffs have therefore suffered and will continue to suffer damages that are ongoing but at this time are believed to exceed $1,000,000. 

105. That these damages were foreseeable by Robert E. Weiss Inc., as they either knew or should have known that they were not a lawfully appointed Trustee or properly authorized to issue the foregoing and stated notices.

106 that all of the damages flow from the negligent act of Defendant Robert E. Weiss Inc., and that Plaintiffs’ seeks full compensation there from 

107 That MERS as the alleged Note holder is liable for all damages that flow from this agreement and loan.
WHEREFORE, Plaintiffs preys judgment as follows:

1. A Mandatory Injunction requiring that Plaintiffs be restored to the title of their property and a TRO and a Preliminary and permanent injunction restraining and preventing Defendants and their, hers, or its agents, employees, officers, attorneys, and representatives from engaging in or performing any of the following acts: (i) offering, or advertising their property for sale and (ii) attempting to transfer title to their property and or (iii) holding any auction therefore

2. Damages against defendant in an amount subject to proof at the time of trial but believed to be in excess of $1,000,000   

3. Exemplary Damages in excess of $5,000,000
4.  Costs of their action, and attorney’s fees as they become appropriate and other just relief.

5. for a declaration that Defendants are not the legal owners of the note and Trust Deed and had no right to foreclose on Plaintiffs property.

///

///

6. To set aside the Foreclosure and for reinstatement of Plaintiffs on title.
7. For such other and further relief as the court deems proper

Dated: ____ ___, 2008 

       





_____________________                                  









 Jesus Valdez

__________________

Maria Valdez

VERIFICATION
I, Jesus Valdez am one of the Plaintiffs in the above-entitled action. I have read the foregoing Complaint and know the contents thereof. The same is true of my own knowledge, except as to those matters which are therein alleged on information and belief, and as to those matters, I believe it to be true.                                                                                                                                            I declare under penalty of perjury that the foregoing is true and correct and that her declaration was executed at San Bernardino County, California 
DATED: ____ ___, 2008
         ____________________________                                                             

             Jesus Valdez
23
_________________________________________________ 

Complaint

