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Defendant by and through his attorney, submits the following Trial Brief as a summary of the applicable law bearing on the issues of this case with the Plaintiff.
POINTS AND AUTHORITIES

I

FACTUAL BACKGROUND OF THIS LITIGATION


Defendant has no relationship and was not in privity with this plaintiff and they were not parties to the Note or financing transaction nor a disclosed beneficiary by virtue of a Recorded assignment. 

PLAINTIF CANNOT AFFIRMATIVELY PROVE THAT IT HAS COMPLIED WITH EACH OF THE STATUTORY REQUIREMENTS FOR FORCLOSURE.
 Plaintiff claims they have complied with civil code 2924 in paragraphs 4 thru 7 of their complaint that they have met the burden of proof in that a sale had occurred and the trustees Deed establishes this presumption that the sale was “duly Perfected” and Civil Code 2924 has been complied with.
 
Defendant would claim that they have not defendant will submit to the court a certified copy of the Notice of Trustees Sale and ask the court to take judicial notice of said document. 


If the Trustees sale had occurred prior to Sept 6,2008 plaintiff would prevail but for other procedural defects in the assignment of the Deed of Trust  in Civil code  2932.5 prior to sale. 

For our purposes we need not look any farther than the Notice of Trustees Sale to find the declaration is not signed under penalty of perjury; as mandated by new Civil code 2923.5. (c) . (Blum v. Superior Court (Copley Press Inc.) (2006) 141 Cal App 4th 418, 45 Cal. Reptr. 3d 902 ) This lender did not adhere to the mandates laid out by congress before a foreclosure can be considered duly perfected.

As a general rule, the purpose of the unlawful detainer proceeding is solely to obtain possession, and the right to possession is the only issue in the trial. The title of the landlord is usually not an issue, and the tenant cannot frustrate the summary nature of the proceedings by cross-complaints or affirmative defenses.


A different rule applies in an unlawful detainer action that is brought by the purchaser after a foreclosure sale. His or her right to obtain possession is based upon the fact that the property has been “duly sold” by foreclosure proceedings, CC1161a (b) (3) and therefore it is necessary that the plaintiff prove each of the statutory procedures has been complied with as a condition for seeking possession of the property.

When the eviction is by a bona fide bidder at the sale the defendant has no defenses to eviction. However as in this case a beneficiary that is the plaintiff in the unlawful detainer action must prove that it has duly complied with each of the statutory requirements for foreclosure, and the trustor can put these questions in issue in the unlawful detainer proceeding. Miller and Star 3rd 10:220. 
Additionally as of Sept 6, 2008 additional requirements for a duly perfected foreclosure where added in 2923.5. What did SB 1137 do? SB 1137 added a number of new code sections including Civil Code §§ 2923.5 and 2924.8 (which are the “notice provisions” of SB 1137 and designated as sections 2 and 4, respectively). Section 2923.5 requires contact with, or due diligence to attempt to contact, the borrower before a notice of default (“NOD”) may be recorded after 9-6-08 or continued where the notice of default was recorded prior to 9-6-08 but the notice of sale (“NOS”) will not be recorded until after 9-6-08. Section 2924.8 requires a new Notice of Sale to Resident to be posted on the residential property and mailed to the resident of residential properties (in English and in 5 other languages) as part of the nonjudicial foreclosure process.

What Loans are Covered under new Civil Code § 2923.5? Civil Code § 2923.5 only applies to: (1) Loans made from January 1, 2003, to December 31, 2007, inclusive (“Covered Period”); and, (2) loans secured by residential real property that are for owner-occupied residences. For purposes of § 2923.5, “owner-occupied” means that the residence is the principal residence of the borrower. The words “made” and “principal residence” are not defined in the statute, leaving uncertainty as to what these terms mean. Further the statutory definition of “residential property” is not limited to 1-4 residential properties. Therefore, if one unit in any residential property (e.g., an apartment building, a residential unit in a mixed use commercial/residential property, etc) is owner-occupied as the borrower’s principal residence, the borrower may be considered to be covered under Section 2923.5. Lastly, while it appears that the legislature intended to cover loans that were originally intended to be “owner occupied”, the timing of the owner occupancy is also uncertain. Loans meeting the above requirements will be called “covered loans” in this brief.

 
Any loan that was not made between January 1, 2003, through December 31, 2007, is not a “covered loan” and is not subject to the provisions of § 2923.5 (although it still requires a “Notice of Sale to Resident” under certain circumstances discussed below).

Preconditions to Recording Notice of Default (“NOD”). A trustee, beneficiary, or authorized agent may not file a notice of default (“NOD”) until: (1) 30 days after contact is made with the borrower as required by section 2923.5(a); or, (2) 30-days after satisfying the due diligence requirements of section 2923.5(g); or (3) after qualifying for one of the exclusions under section 2923.5(h).

Contact with the Borrower (Before Foreclosure). The beneficiary or authorized agent must contact the borrower in person or by telephone in order to: (1) Assess the borrower’s financial situation; and, (2) Explore options for the borrower to avoid foreclosure. Since many lenders already have policies which may fulfill these requirements, those policies should be reviewed as they are likely to fall short of some of the new requirements.

Assessment of the Borrowers Financial Situation; Discussion of Options and Notice of Borrower’s Right to Have a Meeting with Beneficiary or Agent. The assessment of the borrower’s financial situation and discussion of options may occur during the first contact, or at the subsequent meeting scheduled for that purpose. Civil Code § 2923.5 gives no guidance as to what the lender or servicer must do in “assessing the borrower’s financial situation. Similarly, there is no guidance as to what, if any, “options for the borrower to avoid foreclosure” should be discussed.

During the initial contact, the beneficiary or authorized agent must advise the borrower that he or she has the right to request a subsequent meeting and, if requested, the beneficiary or authorized agent shall schedule the meeting to occur within 14 days. (Civ. Code § 2923.5(a).) A beneficiary’s or authorized agent’s loss mitigation personnel may participate by telephone during any contact required by this section. (Civ. Code § 2923.5(d)(2).)

THE PLAINTIFF  HAS NOT NAMED THE SPOUSE OF DEFENDANT
Plaintiff  has been dealing with wife of defendant for  the past two years every payment and  correspondence has been with Rellia Pax only at the close of escrow was a quitclaim deed signed to underwrite the loan under the husband’s name only.

Rellia tried to file a pre-judgment as a tenant but the clerk told her the lawyer had to sign it this was wrong

Inclusion as a doe defendant or as the unnamed occupants covered by the prejudgment claim of possession is not an adequate substitute when plaintiff is aware that defendant Antonis Pax is a married man and his wife appears in the loan documents and the lender is aware of her true name and identity. ( SEE, e.g., Maier Brewing Co. v. Flora Crane Service, Inc (1969) 270 Cal. App.2nd 873, 875) Failure to name Rillea Pax as a defendant or to serve her with a summons and complaint was fatally defective to the action. The notice to vacate suffers from the same defect.

Dated: ________ 
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Tim McCandless Esq. 
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