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THE LAW OFFICES OF

TIMOTHY MCCANDLESS
Timothy McCandless, Esq. (SBN 147715)

15647 Village Drive
Victorville, California 92392
(760) 733-8885 Telephone (909) 494-4214 Facsimile
Attorney for Plaintiffs, insert names

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA 






)  Case No.
)

Plaintiffs,

)  FIRST AMENDED CLASS ACTION
)  COMPLAINT FOR: 

) 
)  (1)  Fraudulent Omissions;






)  (2)  Violation of Bus. & Prof. Code §17200, et 
 
v.




)         seq. – “Unfair” and “Fraudulent” Business 






)         Practice;


)  (3)  Breach of Contract; and 
Defendants.

)  (4)  Tortuous Breach of the Covenant of Good






)         Faith and Fair Dealing.






)







)   JURY TRIAL DEMANDED
____________________________________)

Plaintiffs insert names, individually and on behalf of all others similarly situated allege as follows: 
I.

INTRODUCTION
1.   
This is an action pursuant to the California’s Unfair Competition Law (hereinafter “UCL”), Business and Profession Code §17200, et. seq., and other statutory and common law causes of action.  Plaintiffs, insert names, individually, and on behalf of all others similarly situated, bring this action against Defendants, insert Defendant(s), and Does 1-10 (collectively “Defendants”), based on Defendants’ fraudulent concealment, breach of contract, and unfair business practices in connection with selling to Plaintiffs and the Class Members Option Adjustable Rate Mortgage (hereinafter “ARM”) loans. 
II.

THE PARTIES


2.
Plaintiffs, insert names, (hereinafter “Plaintiffs”) are, and at all times relevant to this Complaint, were individuals residing in insert city, California.  On or about insert date, 200*, Plaintiffs refinanced their existing home loan and entered into an Option ARM loan Agreement with Defendants.  The Option ARM loan was secured by Plaintiffs’ primary residence.  Attached hereto as “Exhibit 1” is a true and correct copy of the Note and Truth and Lending Disclosure Form pertinent to this action.


3.
Defendant insert Defendant, is A Federal Saving Bank licensed to do, and is doing business in California.  At all relevant times hereto, insert Defendant, was and is engaged in the business of promoting, marketing, distributing and selling the Option Arm Loans that are the subject of this Complaint.  Insert Defendant transacts business in California and at all relevant times promoted, marketed, distributed, and sold Option Arm loans throughout California.   Insert Defendant has significant contacts with insert County, California, and the activities complained of herein occurred, in whole or in part, in insert County, California.

4.
At all times mentioned herein, Defendants, and each of them, were engaged in the business of promoting, marketing, distributing, selling, servicing, owning, or are and were the assignees of the Option ARM loans that are the subject of this Complaint, throughout California, including insert County, California.


5.
Plaintiffs are informed, believe, and thereon allege, that each and all of the aforementioned Defendants are responsible in some manner, either by act or omission, strict liability, fraud, deceit, fraudulent concealment, negligence, respondeat superior, breach of contract or otherwise, for the occurrences herein alleged, and that Plaintiffs’ injuries, as herein alleged, were proximately caused by the conduct of Defendants. 


6.
Plaintiffs are informed, believe, and thereon allege, that at all times material hereto and mentioned herein, each of the Defendants (both named and DOE Defendants) sued herein were the agent, servant, employer, joint venturer, partner, division, owner, subsidiary, alias, assignee and/or alter-ego of each of the remaining Defendants and were at all times acting within the purpose and scope of such agency, servitude, joint venture, division, ownership, subsidiary, alias, assignment, alter-ego, partnership or employment and with the authority, consent, approval and ratification of each remaining Defendant. 


7.
At all times herein mentioned, each Defendant was the co-conspirator, agent, servant, employee, assignee and/or joint venturer of each of the other Defendants and was acting within the course and scope of said conspiracy, agency, employment, assignment and/or joint venture and with the permission and consent of each of the other Defendants. 


8.
Plaintiffs are informed, believe, and thereon allege, that Defendants insert Defendants and Does 1-10, and each of them, are, and at all material times relevant to this Complaint, performed the acts alleged herein and/or otherwise conducted business in California.  Defendants, and each of them, are corporations or other business entities, form unknown, have, and are doing business in this judicial district.


9.
Plaintiffs are informed, believe, and thereon allege, that Does 1 through 10, inclusive, are securitized trusts, equity funds, collateralized debt obligations (hereinafter “CDO”), CDO underwriters, CDO trustees, hedge funds or other entities that acted as additional lenders, loan originators and/or assignees to the loans which are the subject of this action.  Plaintiffs will seek leave of the Court to replace the fictitious names of these entities with their true names when they are discovered.


10.
The true names and capacities, whether individual, corporate, associate or otherwise, of Defendants Does 1- through 10, inclusive, and each of them, are unknown to Plaintiffs at this time, and Plaintiffs therefore sue said Defendants by such fictitious names.  Plaintiffs allege, on information and belief, that each Defendant is responsible for the actions herein alleged.  Plaintiffs will seek leave of Court to amend this Complaint when the names of said Doe Defendants have been ascertained.


11.
Plaintiffs are informed, believe, and thereon allege, that at all times relevant during the liability period, that Defendants, and each of them, including without limitation those Defendants herein sued as Does, were acting in concert or participation with each other, or were joint participants and collaborators in the acts complained of, and were the agents or employees of the others in doing the acts complained of herein, each and all of them acting within the course and scope of said agency and/or employment by the others, each and all of them acting in concert one with the other and all together.

III.

JURISDICTION AND VENUE


12.
This Court has diversity subject matter jurisdiction over this class action pursuant to 28 U.S.C § 1332 in that this is a civil action filed under Rule 23 of the Federal Rules of Civil Procedure and members of the class of Plaintiffs are citizens of a State different from the Defendant, insert Defendant.  The Court also has jurisdiction of this matter pursuant to the Class Action Fairness Act (hereinafter “CAFA”) 28 U.S.C. § 1332(d), because the aggregated amount in controversy exceeds $5,000,000, exclusive of interest and costs.


13.
This Court has personal jurisdiction over the parties in this action by the fact that Defendants are either individuals who reside in this District within California or are corporations duly licensed to do business in California. 


14.
Venue is proper within this District and Division pursuant to 28 U.S.C. §1391(b) because a substantial part of the events and omissions giving rise to the claims occurred in this district, and because there is personal jurisdiction in this district over named Defendants because they regularly conduct business in this judicial district.
IV.

FACTS COMMON TO ALL CAUSES OF ACTION


15.
Defendant, insert Defendant, sells a variety of home loans which include: conventional fixed rate, conventional ARM, 2nd mortgage fixed, home equity lines of credit, FHA, VA, and non-conforming loans.  The ARM or adjustable rate mortgages are the loans that are the subject of this Complaint.


16.
The instant action arises out of residential mortgage loan transactions in which Defendants failed to disclose pertinent information in a clear and conspicuous manner to Plaintiffs and the Class Members, in writing, as required by law.


17.
This action also concerns Defendants’ unlawful, fraudulent and/or unfair business acts or practices.  Defendants engaged in a campaign of deceptive conduct and concealment aimed at maximizing the number of consumers who would accept this type of loan in order to maximize Defendants’ profits, even as Defendants knew their conduct would cause many of these consumers to lose their homes through foreclosure. 

18.
Plaintiffs, along with thousands of other similarly situated consumers, were sold an Option ARM home loan by Defendants.  The Option ARM loan sold to Plaintiffs and the Class is a deceptively devised financial product.  The loan has a variable rate feature with payment caps.  The product was sold based on the promise of a low, fixed interest rate, when in fact Plaintiffs and the Class Members were charged a different, much greater interest rate than promised.  Further, Defendants disguised from Plaintiffs and the Class Members the fact that Defendants’ Option ARM loan was designed to, and did, cause negative amortization to occur.  Further still, once lured into these loans, consumers cannot easily extricate themselves from these loans.  For a substantial number of Defendants’ Option ARM loans, Defendants included a stiff and onerous prepayment penalty making it extremely difficult to extricate themselves from the loans.

19.
The Option ARM loan Defendants sold to Plaintiffs violates the Truth in Lending Act (hereinafter “TILA”).  TILA is supposed to protect consumers; it mandates certain disclosures be made by lenders to borrowers concerning the terms and conditions of their home loans.  Defendants failed to make these disclosures in connection with the Option ARM loan sold to Plaintiffs and the Class Members.


20.
At all times relevant, Defendants promoted their Option ARM loan product to consumers, including Plaintiffs, in a false or deceptive manner.  Defendants promoted to the general public a loan which would provide a very low, fixed interest rate for a period of three (3) years to five (5) years and no negative amortization.  Defendants used this “teaser” rate to lure Plaintiffs into purchasing Defendants’ Option ARM loan product.  However, the low fixed rate was illusory, a false promise.  Plaintiffs and others similarly situated did not receive the benefit of the low rate promised to them.  Once signed on to Defendants’ loan, the interest rate applied to Plaintiffs’ and Class Members’ loans was immediately and significantly increased.

21.
Plaintiffs and others similarly situated were consumers who applied for a mortgage loan through Defendants.  During the loan application process, in each case, Defendants, promoted advertised, and informed Plaintiffs and the Class Members that in accepting these loan terms, Plaintiffs would be able to lower their mortgage payment and save money.  Defendants initiated this scheme in order to maximize the amount of the loans issued to consumers and to maximize Defendants’ profits.


22.
Based on the Defendants’ representations, and the conduct alleged herein, Plaintiffs and Class Members agreed to finance their primary residence through Defendants’ Option ARM loan.  Plaintiffs and Class Members were told they were being sold a home loan with a low interest rate of between 1% and 3% (the “teaser” rate), and that the interest rate was fixed for the first three (3) to five (5) years of the loan.  Defendants also informed Plaintiffs, and Plaintiffs were lead to believe, that if they made payments based on the promised low interest rate, which were the payments reflected in the written payment schedule provided to them by Defendants, the loan was a no negative amortization home loan.  Plaintiffs’ payments were to be applied to their principal loan balances as well as to interest.

23.
After, the purported three (3) to five (5) year fixed interest period, Plaintiffs and the Class Members reasonably believed, based on the representations contained in the documents Defendants provided to Plaintiffs and the Class Members, that they would be able to refinance their loan and get a new loan before their scheduled payments increased.  However, the payment schedule provided by Defendants failed to disclose, and by omission failed to inform, these consumers that due to the negative amortization that was purposefully built into these loans, Plaintiffs and the Class Members would be unable to refinance their homes as there would be little or no equity left to refinance. 


24.
Plaintiffs believed these facts to be true because that is what the Defendants wanted consumers to believe.  Defendants aggressively marketed their product as a fixed, low interest home loan.  Defendants knew that if marketed in such a manner, their Option ARM loan product would be a hugely popular profitable product for them.  Defendants also knew, however, that they were marketing their product in a false and deceptive manner.  While Defendants trumpeted their low, fixed rate loans to the public, Defendants knew their promise of low, fixed interest was illusory.


25.
In fact, Defendants’ Option ARM loan possessed a low, fixed payment but not a low, fixed interest rate.  Unbeknownst to Plaintiffs and Class Members, the actual interest rate they were charged on their loans was not fixed, was not the low teaser interest rate stated in the loan documentation and was in fact considerably higher than the going market rates.  And, after purchasing Defendants’ Option ARM loan product, Plaintiffs and Class Members did not actually receive the benefit of the low, teaser rate at all in some cases, or at best, received that rate for only a single month.  Immediately, thereafter, Defendants in every instance and for every loan, increased the interest rate they charged consumers.  The now-increased interest charges incurred by Plaintiffs and Class Members over and above the fixed interest payment rate were added to the principal balance on their home loans in ever increasing increments, substantially reducing the equity in these borrowers’ homes.


26.
In stark contrast to this reality, Defendants, through the standardized loan contracts they created and supplied to Plaintiffs and the Class Members, stated that negative amortization was only a possibility and would occur only if the payments were not sufficient.  Defendants concealed and failed to disclose the fact that the loan as presented and designed, in fact, guaranteed negative amortization.  Defendants failed to disclose and omitted the objectively material fact that negative amortization would occur if the consumer followed the payment schedule set forth by Defendants in the loan documents.  This information was objectively material and necessary for consumers to make an informed decision because this would have revealed that the loan’s principal balance would increase if the payment schedule was followed, thereby rendering it impossible to refinance the loan at or around the time the prepayment penalty expired and/or by the time the interest and payment rates re-set.  In this respect, Defendants utterly failed to place any warning on the Truth and Lending Disclosure Form about negative amortization.

27.
At all times relevant, once Plaintiffs and the Class Members accepted Defendants’ Option ARM loan contract, they had no viable option by which to extricate themselves from these loans because a substantial majority of these Option ARM loan agreements included a draconian pre-payment penalty for a period of up to three (3) years.


28.
The Option ARM loans sold by Defendants all have the following uniform characteristics:

a) There is an initial low interest rate or “teaser” rate that was used to entice the Plaintiffs into entering into the loan.  The rate offered was typically 1%-3%;

b) The loan has with it a corresponding low payment schedule.  The marketing of the loan with the above teaser was intended to misleadingly portray to consumers that the low payments for the first three (3) to five (5) years were a direct result of the low interest rate being offered;

c) The initial payments in the required disclosures were equal to the low interest rate being offered.  The purpose was to assure that if someone were to calculate what the payment would be at the low offered interest rate, it corresponded to the payment schedule.  This portrayal was intended to further mislead consumers into believing that the payments were enough to cover principal and interest;

d) The payment has a capped annual increase on the payment amount; and

e) And for a substantial number of the loans, the loans included a prepayment penalty preventing the consumers from securing a new loan for a period of up to three (3) years.

29.
Defendants uniformly failed to disclose and by omission failed to inform consumers, including Plaintiffs and the Class Members, in a clear and conspicuous manner that the fixed “teaser” rate offered by Defendants was actually never applied to their loans, or, at best, was only applied for thirty (30) days.  Thereafter, the true interest charged on the loans was significantly higher than the promised, advertised rate.

30.
Defendants uniformly failed to disclose and by omission failed to inform consumers, including Plaintiffs and the Class Members, that the payments set forth in Defendants’ schedule of payments were insufficient to cover the actual charges and that this was, in fact, a loan that would cause the Plaintiffs and the Class Members to lose equity they have in their home.


31.
Defendants’ uniformly failed to disclose and by omission failed to inform consumers, including Plaintiffs and the Class Members, that when the principal balance increased to a certain level, they would no longer have the option of making the fixed interest payment amount.


32.
Disclosing whether a payment will result in negative amortization is of critical importance to consumers.  If the disclosed payment rate is insufficient to pay both principal and interest, one of the consequences of negative amortization is a loss of equity.  Defendants are and at all times relevant hereto have been aware that clear and conspicuous disclosure of the actual interest rate and a payment rate sufficient to avoid negative amortization and the concomitant loss of equity is extremely important material information.


33.
At all times relevant, Defendants, and each of them, knew or should have known, or were reckless in knowing, that: (i) the payment rate provided to Plaintiffs and the Class Members was insufficient to pay both interest and principal; (ii) that negative amortization was substantially certain to occur if Plaintiffs and the Class Members made payments according to payment schedule provided by Defendants; and (iii) that loss of equity and/or loss of Plaintiffs’ and the Class Members’ residence was substantially certain to occur if Plaintiffs and the Class Members made payments according to the payment schedule provided by Defendants.


34.
In spite of its knowledge, Defendants marketed its ARM loans as a product that would provide Plaintiffs and the Class Members with a low interest rate for the first three (3) to five (5) years of the loan, and at all times relevant, failed to disclose and/or concealed by making partial representations of material facts when Defendants had exclusive knowledge of material facts that negative amortization was certain to occur.    This concealed and omitted information was not known to Plaintiffs and the Class Members and which, at all times relevant, Defendants failed to disclose and/or actively concealed by making such statements and partial, misleading representations to Plaintiffs and all others similarly situated.  Because the ARM loans did not provided a low interest rate disclosed by Defendants was insufficient to pay both principal and interest, negative amortization occurred.

35.
The true facts about Defendants’ ARM loans is that they do not provide the low interest rate promised, and are certain to result in negative amortizations.


36.
Disclosure of a payment rate that is sufficient to pay both principal and interest on the loans is of critical importance to consumers.  If the disclosed payment rate is insufficient to pay both principal and interest, one of the consequences is that negative amortization or loss of equity will occur.  Defendants are and at time relevant hereto have been aware that the ability of the disclosed payment rate to pay both principal and interest so as to avoid negative amortization is one of the most important terms of a loan.

37.
To this day, Defendants continue to conceal material information from consumers, and the public, that: (i) the payment rate provided to Plaintiffs and the Class Members is and was insufficient to pay both principal and interest; (ii) if the disclosed payment schedule is followed, Plaintiffs and the Class Members will suffer negative amortization; and (iii) loss of equity and/or possession of the property is substantially certain to occur if the disclosed payment schedule is followed.  Nevertheless, Defendants have refused to clearly and conspicuously disclose to Plaintiffs and the Class Members the existence of this important material information and the injury caused thereby, including but not limited to the loss of equity.
38.
In the end, the harm caused by Defendants’ failures to disclose and omissions grossly outweighs any benefit that could be attributed to them.

39.
Knowing the truth and motivated by profit and market share, Defendants have knowingly and willfully engaged in the acts and/or omissions to mislead and/or deceive Plaintiffs and others similarly situated.

40.
The ARM loans have resulted and will continue to result in significant loss and damage to Plaintiffs and the Class Members, including but not limited to the loss of equity these consumers have or had in their homes.

41.
The facts which Defendants misrepresented and concealed, as alleged in the preceding paragraphs, were material to the decisions about whether to purchase the ARM loans in that Plaintiffs and others similarly situated would not have purchased these loans but for Defendants’ unlawful, unfair, fraudulent and/or deceptive acts and/or practices as alleged herein.

42.
Defendants engaged in the unlawful, unfair, fraudulent, untrue and/or deceptive marketing scheme to induce consumers to purchase their ARM loans.

43.
Defendants’ unlawful, unfair, fraudulent, untrue and/or deceptive acts and/or practices were committed with willful and wanton disregard for whether or not Plaintiffs or others similarly situated would, in fact, receive a home loan that would actually provide the low interest and payment rate, as promised, for the first three (3) years of the loan that is sufficient to pay both principal and interest.

44.  
Upon information and belief and at all times relevant, Defendants possessed full knowledge and information concerning the above facts about the ARM loans, and otherwise marketed and sold these ARM loans in the State of California.

V.

CLASS ACTION ALLEGATIONS
45.
Plaintiffs bring this action on behalf of themselves, and on behalf of all others similarly situated (hereinafter “the “Class”) pursuant to Federal Rule of Civil Procedure, Rules 23(a), and 23(b), and the case law thereunder.  The Classes Plaintiffs seek to represent are defined as follows:

The Class: All individuals who, within the four year period preceding the filing 
of Plaintiffs’ Complaint through the date notice is mailed to the Class, received an 
Option ARM loan through Defendants on their primary residence located in the 
State of California. Excluded from the California Class are Defendants’ 
employees, officers, 
directors, agents, representatives, and their family 
members; and
Plaintiffs reserve the right to amend or otherwise alter the Class definition(s) presented to
The Court at the appropriate time, or propose sub-Classes, in response to facts learned through discovery, legal arguments advanced by Defendants or otherwise.

46.
Numerosity:  The Class is so numerous that the individual joinder of all members is impracticable under the circumstances of this case.  While the exact number of Class Members is unknown at this time, Plaintiffs are informed and believe that the entire Class consists of thousands of members.

47.
Commonality:  Common questions of law or fact are shared by the Class Members.  This action is suitable for class treatment because these common questions of fact and law predominate over any individual issues.  Such common questions include, but are not limited to, the following:

a) Whether Defendants engaged in unfair business practices aimed at deceiving Plaintiffs and the Class Members before and during the loan process;

b) Whether Defendants, by and through their officers, employees, and agents failed to disclose that the interest rate actually charged on these loans was higher than the rate represented and promised to Plaintiffs and the Class Members;

c) Whether Defendants, by and through their officers, employees and agents concealed omitted and/or otherwise failed to disclose information;
d) Whether Defendants failed to disclose the true variable nature of interest rates on adjustable rate mortgage loans and adjustable rate home equity loans;
e) Whether Defendants failed to properly disclose the process by which negative amortization occurs, ultimately resulting in the recasting of the payment structure over the remaining lifetime of the loans;

f) Whether Defendants’ failure to apply Plaintiffs’ and the Class Members’ payments to principal as promised in the form Notes constitutes a breach of contract, including a breach of the covenant of good faith and fair dealing;
g) Whether Defendants’ conduct in immediately raising the interest rate on consumers’ loans so that no payments were made to the principal balance constitutes breach of the covenant of good faith and fair dealing;

h) Whether Defendants’ marketing plan and scheme misleadingly portrayed or implied that these loans were fixed rate loans, when Defendants knew that only the periodic payments were fixed (for a time) but that interest rates were not, in fact, “fixed;”

i) Whether Plaintiffs and the Class are entitled to damages;
j) Whether Plaintiffs and the Class Members are entitled to punitive damages; and 

k) Whether Plaintiffs and the Class Members are entitled to rescission.
48.
Typically:  Plaintiffs’ claims are typical of the claims of the Class Members.  
Plaintiffs and the other Class Members were subjected to the same kind of unlawful conduct and the claims of Plaintiffs and the other Class Members are based on the same legal theories.

49.
Adequacy:  Plaintiffs are an adequate representative of the Class Members because their interests do not conflict with the interests of the other Members of the Class Plaintiffs seek to represent.   Plaintiffs have retained counsel competent and experienced in complex class action litigation and Plaintiffs intend on prosecuting this action vigorously.  The interests of members of the Class will be fairly and adequately protected by Plaintiffs and their counsel.

50.
Ascertainable Class:  The proposed Classes are ascertainable in that the members can be identified and located using information contained in Defendants’ mortgage lending records.


51.
This case is brought and can be maintained as a class action under Federal Rule of Civil Procedure, Rule 23(b)(1), 23(b)(2), and 23(b)(3):

a) Risk of Inconsistent Judgments:  The unlawful acts and practices of Defendants, as alleged herein, constitute a course of conduct common to Plaintiffs and each Class Member.  Prosecution of separate actions by individual Class Members would create a risk of inconsistent or varying adjudications which would establish incompatible standards of conduct for Defendants and/or substantially impair or impede the ability of individual Class Members to protect their interests;

b) Injunctive and/or Declaratory Relief to the Class is Appropriate:  Defendants, and each of them, have acted or refused to act on grounds generally applicable to the Class, thereby making final injunctive relief or corresponding declaratory relief with respect to the Class Members as a whole appropriate; and 
c) Predominant Questions of Law or Fact:  Questions of law or fact common to the Class Members, including those identified above, predominate over questions affecting only individual Class Members (if any), and a class action is superior to other available methods for the fair and efficient adjudication of the controversy.  Class action treatment will allow a large number of similarly situated consumers to prosecute their common claims in a single forum, simultaneously, efficiently, and without the unnecessary duplication of effort and expense that numerous individual actions would require.  Further, an important public interest will be served by addressing the matter as a class action.  The cost to the court system of adjudicating each such individual lawsuit would be substantial.

VI.

FIRST CAUSE OF ACTION
Fraudulent Omissions

(Against All Defendants)


52.
Plaintiffs incorporate all preceding paragraphs as though fully set forth herein.


53.
As alleged herein, pursuant to TILA, 15 U.S.C. §1601, et seq., Regulation Z (12 C.F.R. §226) and the Federal Reserve Board’s Official Staff Commentary, Defendants had a duty to disclose to Plaintiffs, and each Class Member, (i) the actual interest rate being charged on the Note(s), (ii) that negative amortization would occur and that the “principal balance will increase”; and (iii) that the initial interest rate on the note was discounted.


54.
Defendants further had a duty to disclose to Plaintiffs, and each Class Member (i) the actual interest rate being charged on the Note(s), (ii) that negative amortization would occur and that the “principal balance will increase”; and (iii) that the initial rate on the note was discounted, based upon Defendants partial representations of material facts when Defendants had exclusive knowledge of material facts that negative amortization was certain to occur.

55.
The Note(s) state at paragraph 3(A) “I will pay principal and interest by making payments every month” [and] “I will make these payments every month until I have paid all Principal and Interest and any other charges described below that I may owe under this Note.” And in paragraph 8(A), under the heading ‘BORROWER’S FAILURE TO PAY AS REQUIRED,” the Note(s) state “[t]he amount of the late charge will be five percent (5%) of my overdue payment of Principal and Interest.” However, the true facts are that the payments scheduled provided by Defendants were completely insufficient to pay both interest and principal.  In fact, the payment amounts provided in the TILDS were not even sufficient to pay enough interest to avoid negative amortization which, under the terms of the Note(s) was absolutely certain to occur.


56.
The Note(s) further state, at paragraph 3(B) “As of the date of this Note, my ‘Minimum Payment’ of principal and interest is $ insert amount.  This amount will remain the same for the first 60 monthly payments due under this Note.”  However, the true facts are that the payment schedule provided by Defendants were completely insufficient to pay both interest and principal.
In fact, the payment amounts provided in the TILDS were not even sufficient to pay enough interest to avoid negative amortization which, under the terms of the Note(s) was absolutely certain to occur.

57.
The Note(s) further state, at paragraph 3(C) that “my Minimum Payment may be less than the amount of the interest portion of the monthly payment…”  And, “If this occurs, each month that my Minimum Payment is less than the interest portion, the Note Holder will subtract the amount of that payment from the amount of the interest portion and will add the difference to my unpaid principal.”  However, the payment schedules provided by Defendants in the TILDS were absolutely incapable of covering the amount of interest due and therefore these statements were false in that it omitted this material fact.


58.
The Note(s) list an interest rate and a payment amount based on that initial interest rate.  However, the TILDS Defendants gave to Plaintiffs and the Class Members include the schedule of payments (including that initial payment rate) but yet disclose a different interest rate.  In truth, the payment schedule stated in the TILDS is wholly unrelated to the true interest rate being charged on the loans and, at all times relevant during the liability period, Defendants failed to disclose, and by omission failed to inform Plaintiffs and the Class Members of this important material information.

59.
The aforementioned omitted information was not known to Plaintiffs and the Class Members and which, at all times relevant, Defendants failed to disclose and/or actively concealed by making such statements and partial, misleading representations to Plaintiffs and all others similarly situated.  Because the Option ARM loans did not provide a low interest rate for the first three (3) to five (5) years of the Note, and the payment rate disclosed by Defendants was insufficient to pay both principal and interest, negative amortization occurred.


60.
Defendants, and each of them, failed to disclose, and by omission failed to inform Plaintiffs and each Class Member that (i) the payment rate provided to Plaintiffs and the Class Members on the TILDS was insufficient to pay both principal and interest; (ii) that negative amortization was absolutely certain to occur if Plaintiffs and the Class Members made payments according to the payment schedule provided by Defendants; and (iii) that loss of equity and/or loss of Plaintiffs’ and the Class Members’ residence was substantially certain to occur if Plaintiffs’ residence was substantially certain to occur if Plaintiffs and the Class Members made payments according to the payment schedule provided by Defendants.


61.
As alleged herein, Defendants had a duty to disclose to Plaintiffs, and each Class Member and at all times relevant, failed to disclose and/or concealed material facts by making partial representations of some material facts when Defendants had exclusive knowledge of material facts, including but not limited to, (i) the disclosed interest was not the actual interest rate charged on the Note(s), (ii) that negative amortization was certain to occur, and (iii) that the initial rate was discounted.  The concealed and omitted information was not known to Plaintiffs and the Class Members and which, at all times relevant, Defendants failed to disclose and/or actively concealed by making such statements and partial, misleading representations to Plaintiffs and all others similarly situated.  Because the Option ARM loans did not provide a low interest rate for the first three (3) to five (5) years of the Note, and the payment rate disclosed by Defendants was insufficient to pay both principal and interest, negative amortization occurred.


62.
From the inception of the Option ARM loan scheme, until the present, Defendants have engaged in a purposeful and fraudulent scheme to omit material facts known solely to them, and not reasonably discoverable by Plaintiffs and the Class Members, regarding the true facts concerning the actual interest rate charged on the loans, that negative amortization that was certain to occur, and that the initial interest rate, in fact, was discounted, all of which Defendants were duty bound to clearly and conspicuously disclose to Plaintiffs and the Class Members in the TILDS.

63.
Defendants have known from the inception of their Option ARM loan scheme that these loans, (i) do not provide the promised initial interest rate for the first three (3) to five (5) years of the Note, (ii) that negative amortization would occur and that Plaintiffs’ and the Class Members’ principal balances would increase, and (iii) that the initial interest rate was discounted and did not accurately reflect the interest that consumers were being charged on the loans.


64.
Defendants purposefully and intentionally devised this Option ARM loan scheme to defraud and/or mislead consumers into believing that these loans would provide a low-interest rate loan, for the first three (3) to five (5) years of the note and that if they made their payments according to the payment schedule provided by Defendants that it would be sufficient to pay both principal and interest.


65.
The omitted information, as alleged herein, was material to Plaintiffs and each Class Member in that had the information been disclosed, Plaintiffs and each Class Member would not have entered into the loans.

66.
As a direct and proximate result of Defendants’ failure to disclose and omission of material facts, as alleged herein, Plaintiffs and each Class Member has suffered damages, which include, but are not limited to the loss of equity Plaintiffs and each Class Member had in their homes prior to entering these loans.

67.
The wrongful conduct of Defendants, as alleged herein, was willful, oppressive, immoral, unethical, unscrupulous, substantially injurious, malicious and in conscious disregard for the well being of Plaintiffs, and others similarly situated.  Accordingly, Plaintiffs, and the others similarly situated seek punitive damages against Defendants in an amount to deter Defendants from similar conduct in the future.


68.
WHEREFORE, Plaintiffs and Members of the Class are entitled to all legal and equitable remedies provided by law, including but not limited to actual damages, exemplary damages prejudgment interest and costs.

VII.

SECOND CAUSE OF ACTION

Violation of California’s Unfair Competition Law

 Business & Professions Code § 17200, et. seq., “Unfair” and “Fraudulent”

Business Acts or Practices

(Against All Defendants)


69.
Plaintiffs incorporate all preceding paragraphs as though fully set forth herein.

70.
Plaintiffs bring this cause of action on behalf of themselves, on behalf of the Class, and in their capacity as a private attorney general against all Defendants for their unfair, fraudulent and/or deceptive business acts and/or practices pursuant to California Business and Professions Code §17200, et. seq., which prohibits all unfair and/or fraudulent business acts and/or practices.


71.
Plaintiffs assert these claims as they are a representative of an aggrieved group and as private attorney general on behalf of the general public and other persons who have expended funds that the Defendants should be required to pay or reimburse under the equitable and restitutionary remedies provided by California Business and Professions Code  §17200, et. seq.


72.
The instant claim is predicated on the generally applicable duty of any contracting party to not misrepresent material facts, and on the duty to refrain from unfair and deceptive business practices.  The Plaintiffs and the Class Members hereby seek to enforce a general proscription of unfair business practices and the requirement to refrain from deceptive conduct.  The instant claim is predicated on duties that govern anyone engaged in any business and anyone contracting with anyone else.


73.
At all times relevant, Defendants engaged in a pattern of deceptive conduct and concealment aimed at maximizing the number of borrowers who would accept their Option ARM loan.  Defendants, and each of them, marketed and sold Plaintiffs and the Class Members a deceptively devised financial product.   Defendants marketed and sold their Option ARM loan product to consumers including Plaintiffs, in a false or deceptive manner.  Defendants marketed and advertised to the general public through brochures, flyers and other substantially identical marketing material, a loan which appeared to have a very low, fixed interest rate for a period of three (3) to five (5) years and no negative amortization.  Further, Defendants disguised from Plaintiffs and the Class Members the fact that Defendants’ Option ARM loan was designed to, and did, cause negative amortization to occur.  


74.
Defendants lured Plaintiffs and the Class Members into Option ARM loan with promises of low fixed interest.  Once Plaintiffs and the Class Members entered into these loans Defendants switched the interest rate charged on the loans to a much higher rate than the one they advertised and promised to Plaintiffs and the Class Members.  After entering these loans, Class Members could not escape because Defendants purposefully placed into these loans an extremely onerous prepayment penalty that made it prohibitively expensive for consumers to extricate themselves from these loans.  Thus, once on the hook, consumers could not escape from Defendants loans.  

75.
Plaintiffs and Class Members were consumers who applied for a mortgage loan through Defendants.  During the loan application process, in each case, Defendants uniformly promoted, advertised, and informed Plaintiffs and Class Members that in accepting these loan terms, Plaintiffs and Class Members would be able to lower their mortgage payment and save money.


76.
Defendants promoted their Option ARM loan as having a low fixed interest rate, i.e., typically between 1% and 3%.  However, Defendants did not disclose that this was just a “teaser” rate, the purpose of which was to get consumers to enter into the loan agreements with Defendants.  Defendants did not disclose to Plaintiffs and the Class Members that the “teaser” rate was not the fixed rate that Defendants would actually charge Plaintiffs and the Class Members on their outstanding loan balances.


77.
Based on the Defendants’ representations and conduct, Plaintiffs and the Class Members agreed to finance their primary residence through Defendants’ Option ARM loan.  Plaintiffs and the Class Members were told they were being sold a home loan with a low interest rate, fixed for the first three (3) to five (5) years of the loan.  Plaintiffs and the Class Members were also lead to believe that if they made payments based on this advertised interest rate, and the payment schedule provided to them by Defendants, the loan was a no negative amortization home loan.  After, the fixed interest period Plaintiffs and the Class Members were told their rate “may” change.  And Plaintiffs believed they would then be able to re-finance to another home loan.  Plaintiffs and the Class Members believed these facts to be true because that is what the Defendants wanted consumers to believe, that is what Defendants lead consumers to believe.

78.
Defendants aggressively sold their product as a fixed low interest home loan.  Defendants knew that if marketed in such a manner, their Option ARM loan product would be a hugely popular and profitable product for them.  Defendants also knew, however, that they were marketing their product in a false and deceptive manner.  While Defendants trumpeted their low, fixed rate loans to the public, Defendants knew, however, that this was not entirely true.


79.
In fact, Defendants’ Option ARM loan possessed a low, fixed payment but not a low, fixed interest rate.  Unbeknownst to Plaintiffs and Class Members, the actual interest rate they were charged on their loans was not fixed.  After purchasing Defendants’ Option ARM loan product, Plaintiffs and Class Members never actually received the benefit of the low advertised interest rate, or, in some cases, consumers received the low rate for just a single month.  Immediately, thereafter, Defendants in every instance and for every loan increased the interest rate they charged Plaintiffs and the Class Members.  Once Plaintiffs and the Class Members accepted Defendants’ Option ARM loan, they had no viable option to extricate themselves because of these loan agreements included a draconian pre-payment penalty.


80.
Defendants perpetrated a bait and switch scheme on Plaintiffs and Class Members.   Defendants’ conduct and failure to disclose the whole truth about the loan’s interest rate and to describe the loan as having a fixed interest rate was deceptive and unfair.  Defendants initiated this scheme in order to maximize the amount of the loans issued to consumers and to maximize Defendants’ profits.

81.
The acts, misrepresentations, omissions, and practices, Defendants alleged above constitute unfair, and/or fraudulent business acts and/or practices within the meaning of California Business and Professions Code § 17200, et. seq.


82.
By engaging in the above-described acts and practices, Defendants have committed one or more acts of unfair competition within the meaning of California Business and Professions Code § 17200, et. seq.


83.
Defendants’ conduct, as fully described above, was likely to deceive members of the consuming public, and at all times, Defendants’ failures to disclose and omission of material facts have been and continue to be unfair, fraudulent, untrue and/or deceptive.


84.
Defendants’ misconduct as alleged herein gave Defendants an unfair competitive advantage over their competitors.

85.
As a direct and proximate result of the aforementioned acts, Defendants, and each of them, received monies and continues to hold the monies expended by Plaintiffs and others similarly situated who purchased the ARM loans as described herein.

86.
In addition to the relief requested in the Prayer below, Plaintiffs seek the imposition of a constructive trust over, and restitution of, the monies collected and realized by Defendants.


87.
The harm to Plaintiffs, members of the general public and others similarly situated outweighs the utility of Defendants policies, acts and/or practices and, consequently Defendants’ conduct herein constitutes an unlawful business act or practice within the meaning of  California Business and Professions Code § 17200, et. seq.


88.
The unfair, deceptive and/or fraudulent business practices of Defendants, as fully described herein, present a continuing threat to members of the public to be mislead and/or deceived by Defendants’ ARM loans as described herein.  Plaintiffs and other members of the general public have no other remedy of law that will prevent Defendants’ misconduct as alleged herein from occurring and/or reoccurring in the future.

89.
As a direct and proximate result of Defendants’ unfair and/or fraudulent conduct alleged herein, Plaintiffs and Class Members have lost thousands if not millions of dollars of equity in their homes.  Plaintiffs and Class Members are direct victims of the Defendants’ unlawful conduct, and each has suffered injury in fact, and have lost money or property as a result of Defendants’ unfair competition.

90.
WHEREFORE, Plaintiffs and members of the Classes are entitled to equitable relief, including restitution, restitutionary disgorgement of all profits accruing to Defendants because of their unfair, fraudulent, and deceptive acts and/or practices, attorneys fees and costs, declaratory relief, and a permanent injunction enjoining Defendants from their, fraudulent and deceitful activity.

VIII.
THIRD CAUSE OF ACTION

Breach of Contract

(Against All Defendants)


91.
Plaintiffs incorporate all preceding paragraphs as though fully set forth herein.

92.
Plaintiffs and Class Members entered into a written home loan agreement – the contract or Note – with Defendants.  The Note was drafted by Defendants and could not be modified by Plaintiffs or Class Members.  The Note describes terms and respective obligations applicable to the parties herein.


93.
The Note describes Plaintiffs’ and Class Members’ interest rate on the loan as a low interest rate, typically between 1% and 3%.  In addition, as required by federal law, the Defendants provided a Truth in Lending Disclosure concerning the home loan agreement that shows a payment schedule based on that low 1% to 3% interest rate.  For the first three (3) to five (5) years the payment schedule shows that Plaintiffs’ and Class Members’ monthly payment obligations to Defendants are the exact payments necessary to pay off all principal and interest during the terms of the loans if, indeed, the interest rate actually charged by Defendants on the loans was the low interest rate promised.

94.
Defendants drafted the Note and did not allow Plaintiffs or the Class Members any opportunity to make changes to the Note and due to Defendants’ superior bargaining position, the Note was offered on a take it or leave it basis.  As such, the Notes at issue are contracts of adhesion.


95.
Defendants expressly and/or through their conduct and actions agreed that Plaintiffs’ and the Class Members’ monthly payment obligations would be sufficient to pay both the principal and interest owed on the loans.  Defendants breached this agreement and never applied any of Plaintiffs’ and the Class Members’ payments to principal.


96.
The written payment schedules prepared by Defendants, and applicable to Plaintiffs’ and Class Members’ loans, show that the payment amounts owed by Plaintiffs and Class Members to Defendants in year one are exactly equal to the amount required to pay off the loan if, indeed, the interest actually charged on the loan was the low interest rate promised.  If the Defendants did as promised, the payments would have been sufficient to pay both principal and interest amounts.

97.
Instead, Defendants immediately raised Plaintiffs’ and Class Members’ interest rates and applied no part of Plaintiffs’ and Class Members’ payments were applied to the principal balances on their loans.  In fact, because Defendants charged more interest than was agreed to and payments, as disclosed by Defendants, were, at all times relevant, insufficient to cover the interest charge and thus principal balances increased (which is the negative amortization built into the loan).

98.
Defendants breached the written contractual agreement by failing to apply any portion of Plaintiffs’ and the Class Members’ monthly payments towards their principal loan balances.

99.
Plaintiffs and the Class Members, on the other hand, did all of those things the contract required of them.  Plaintiffs and the Class Members made monthly payments in the amount required by the terms of the Note and reflected in the payment schedule prepared by Defendants.


100.
As a result of Defendants’ breach of the agreement, Plaintiffs and the Class Members have suffered harm.  Plaintiffs and Class Members have incurred additional charges to their principal loan balance.  Plaintiffs and Class Members have incurred and will continue to in incur additional interest charges on the principal loan balance and surplus interest added to Plaintiffs’ and Class Members’ principal loan balance.  Furthermore, Defendants’ breach has placed Plaintiffs and Class Members principal loan balances to increase and limited these consumers ability to make their future house payments or obtain alternative home loan financing. 

101.  At all times relevant, there existed a gross inequality of bargaining power between the parties to the ARM loan contracts.  At all times relevant, Defendants unreasonably and unconscionably exploited their superior bargaining position and foisted upon Plaintiffs and the Class Members extremely harsh, one-sided provisions in the contract, which Plaintiffs and the Class Members extremely harsh, one-sided provisions in the contract, which Plaintiffs and Class Members were not made aware of and did not comprehend (e.g., Defendants’ fraud and failures to clearly and conspicuously disclose as alleged herein), and which attempt to severely limit Defendants’ obligations under the contracts at the expense of Plaintiffs and Class Members, as alleged herein.  As a result of these extremely harsh, one-sided provisions, including but not limited to the provisions which seek to limit the “teaser” interest rate for one month or less, these provisions are unconscionable and therefore unenforceable.

102.
WHEREFORE, Plaintiffs and members of the Classes are entitled to declaratory relief, compensatory damages proximately caused by Defendants’ breach of contract as alleged herein, pre-judgment interest, cost of suit and other relief as the Court deems just and proper.

IX.

FOURTH CAUSE OF ACTION

Tortious Breach of Implied Covenant of Good Faith and Fair Dealing

(Against All Defendants)


103.
Plaintiffs incorporate all preceding paragraphs as though fully set forth herein.


104.
Defendants entered into written agreements with Plaintiffs and Class Members based on representations Defendants made directly and indirectly to Plaintiffs and the Class Members about the terms of their loans.


105.
Defendants expressly represented to Plaintiffs and the Class Members that they would provide loans secured by Plaintiffs’ and Class Members’ homes, and that the loans would have a fixed interest rate at promised low interest rate for a period of three (3) to five (5) years.

106.
Defendants also represented that if Plaintiffs and the Class Members made the monthly payments in the amount prescribed by Defendants that no negative amortization would occur.  The Note expressly states and/or implies that Plaintiffs’ and Class Members’ monthly payment obligation will be applied to pay both principal and interest owed on the loan.  The Note further states that for each monthly payment Plaintiffs and the Class Members interest shall be paid before principal.


107.
The written payment schedules prepared by Defendants, and applicable to Plaintiffs’ and Class Members’ loans, show that the payment amounts owed by Plaintiffs and Class Members to Defendants in year one are exactly equal to the amount required to pay off the loan if, indeed, the interest actually charged on the loan was the low interest rate promised.  If the Defendants acted as it promised, the payments would have been sufficient to pay both principal and interest.



108.
Instead, Defendants immediately raised Plaintiffs’ and Class Members’ interest rate and applied no part of Plaintiffs’ and Class Members’ payment to principal.  In fact, because Defendants charged more interest than was disclosed and agreed to in the loans,  Plaintiffs’ and the Class Members’ payments were insufficient to cover the interest that Defendants charged resulting in an increase in the amount of principal Plaintiffs and the Class Members owed on their homes.


109.
Defendants unfairly interfered with Plaintiffs’ and Class Members’ rights to receive the benefits of the contract.  These loans will cost Plaintiffs and Class Members thousands of dollars more than represented by Defendants.  Plaintiffs and Class Members did not receive the fixed low interest rate home loan promised them by Defendants.  Defendants have caused Plaintiffs and Class Members to lose equity in their homes and therefore have denied Plaintiffs and Class Members the enjoyment, security of one of their most important investments.

110.
Plaintiffs and Class Members, on the other hand, did all of those things the contract required of them.  Plaintiffs and Class Members made monthly payments in the amount required by the terms of the Note and reflected in the payment schedule prepared by Defendants.

111.
At all times relevant, Defendants unreasonably denied Plaintiffs and members of the Class the benefits promised to them under the terms of the Note, including but not limited to a low interest rate for the first three (3) to five (5) years of the loan, and clear and conspicuous disclosure of a payment amount sufficient to pay both principal and interest so as to avoid negative amortization and other failures to comply with the disclosure requirements managed by TILA, 15 U.S.C. § 1601, et seq., Regulation Z and Official Staff Commentary issued by the 
Federal Reserve Board.

112.
Knowing the truth and motivated by profit and market share, Defendants have knowingly and willfully breached the implied covenant of good faith and fair dealing by engaging in the acts and/or omissions to mislead and/or deceive Plaintiffs and others similarly situated alleged herein.


113.
Defendants’ tortuous breaches, as alleged herein were committed with willful and wanton disregard for whether or not Plaintiffs or others similarly situated would actually receive a home loan that would provide the promised low interest and payment rate for the first three (3) to five (5) years of the loan sufficient to pay both principal and interest.

114.
Upon information and belief and at all times relevant, Defendants possessed full knowledge and information concerning the above facts about the ARM loans, and otherwise sold these ARM loans in the State of California.


115.
Defendants’ placing of their corporate and/or individual profits over the rights of others is particularly vile, base, contemptible, and wretched and said acts and/or omissions were performed on the part of officers, directors, and/or managing agents of each corporate Defendant and/or taken with the advance knowledge of the officers, directors, and/or managing agents who authorized and/or ratified said acts and/or omissions.  Defendants thereby acted with malice and complete indifference to and/or conscious disregard for the rights and safety of others, including Plaintiffs and the General Public.

116.
At all times relevant, Defendants’ conduct, as alleged herein, were malicious, oppressive, and/or fraudulent.


117.
As a result of Defendants’ conduct, Plaintiffs and Class Members have suffered harm.  Plaintiffs and the Class Members have incurred additional charges to their principal loan balance.  Plaintiffs and Class Members have incurred and will continue to incur additional interest charges on the principal loan balance and surplus interest added to Plaintiffs’ and Class Members’ principal loan balance.  Furthermore, Defendants’ breach has caused and/or otherwise placed Plaintiffs and the Class Members in danger of losing their homes through foreclosure and, as a direct and proximate result of said misconduct, caused Plaintiffs’ and the Class Members’ principal loan balances to increase limiting these consumers’ ability to make their future house payments or obtain alternative home loan financing.


118.
WHEREFORE, Plaintiffs and Members of the Classes are entitled to declaratory relief, all damages proximately caused by Defendants’ breach of the implied covenant of good faith and fair dealing as alleged herein, punitive damages, pre-judgment interest, costs of suit and other relief as the Court deems just and proper.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs and all Class Members pray for judgment against each Defendants, jointly and severally, as follows:
A. An order certifying this case as a class action and appointing Plaintiffs and their      counsel to represent the Class;

B. For actual damages according to proof;

C. For compensatory damages as permitted by law;

D. For consequential damages as permitted by law;

E. For statutory damages as permitted by law;

F. For punitive damages as permitted by law;

G. For rescission;

H. For equitable relief, including restitution;

I. For restitutionary disgorgement of all profits Defendants obtained as a result of their unfair competition;

J. For interest as permitted by law;

K. For Declaratory Relief;

L. For a mandatory injunction requiring Defendants to permanently include in every Option ARM loan and disclosure statement: (i) clear and conspicuous disclosure of the actual interest rate on the Note(s) and disclosure statement(s); (ii) clear and conspicuous disclosure in the Note(s) and the disclosure statement(s) that payments on the variable interest rate loan during the initial period at the teaser rate will result in negative amortization and that the principal balance will increase; and (iii) clear and conspicuous disclosure that the initial interest rate provided is discounted and does not reflect the actual interest that Plaintiffs and Class Members would be paying on the Note(s).

M. For reasonable attorneys’ fees and costs; and

N. For such other relief as is just and proper.
Dated: 
December 27, 2008




THE LAW OFFICES OF

TIMOTHY MCCANDLESS

                                                                                           By _____________________________
Timothy McCandless, Attorney for Plaintiffs Robin Witte and Dan Witte
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