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TO THE COURT, ALL PARTIES HEREIN, AND THEIR ATTORNEYS OF RECORD:

Defendants, Hermenegildo J. Caparas and Juanita R. Caparas, (hereinafter “Defendants”) hereby files their Opposition to Plaintiff Deutsche Bank National Trust Company’s Motion to Strike the answer to the Unlawful Detainer Complaint to be heard on November, 2009 at 2:30 p.m., in Department TBA of the above-entitled court located at 45 Civic Avenue, Pittsburg, California 94565.


Plaintiff’s complaint follows an invalid foreclosure sale of Defendant’s, which utterly failed to comply with the statutory requirements of California law.  Defendants have sufficiently pleaded the specific affirmative defenses involving a eviction proceeding.
Dated: November 12, 2009

LAW OFFICES OF TIMOTHY L. MCCANDLESS





_______________________________________





Timothy L. McCandless, Esq.

Attorney for Defendants,





Hermenegildo J. Caparas and Juanita R. Caparas
MEMORANDUM OF POINTS AND AUTHORITIES
I.

STATEMENT OF FACTS


Defendants, Hermenegildo J. Caparas and Juanita R. Caparas, (“Defendants”) hereby files their Opposition to Plaintiff Deutsche Bank National Trust Company’s Motion to Strike as to the affirmative defenses on the answer for Unlawful Detainer Complaint.  Defendants requests that the affirmative defenses that are sufficiently pled by Plaintiff Deutsche Bank National Trust Company in their Motion to Strike should be overrruled.  

II.

DEFENDANTS HAVE ADEQUATELY PLEADED THE AFFIRMATIVE DEFENSES AND IS WITHIN THE SCOPE OF THE UNLAWFUL DETAINER PROCEEDING

A different rule applies in an unlawful detainer action that is brought by the purchaser after a foreclosure sale. His or her right to obtain possession is based upon the fact that the property has been “duly sold” by foreclosure proceedings, CC1161a (b) (3) and therefore it is necessary that the plaintiff prove each of the statutory procedures has been complied with as a condition for seeking possession of the property.


When the eviction is by a bona fide bidder at the sale the defendant has no defenses to eviction. However as in this case a beneficiary that is the plaintiff in the unlawful detainer action must prove that it has duly complied with each of the statutory requirements for foreclosure, and the trustor can put these questions in issue in the unlawful detainer proceeding. Miller and Star 3rd 10:220
By virtue of the fact that an unlawful detainer involves a forfeiture of the tenant's right to possession, the courts strictly construe the statutory proceedings which regulate it. Kwok v. Bergren, (1982) 130 Cal.App.3d 596, 600,181 Cal.Rptr. 795.  The failure of plaintiff to perform a condition precedent, to wit, failure to give defendant notice and a reasonable period to cure a breach of the terms and conditions, cancels the performance of defendant, until the condition precedent is performed according to the terms of the Deed of Trust. 

In the absence of proof that plaintiff timely performed the condition precedent giving defendant a chance to cure his breach of the terms and conditions of the Deed of Trust, plaintiff cannot proceed with the present action. The plaintiff is a stranger who is not in privity with the tenant/owner, and he must prove that he is authorized by the statute to prosecute an unlawful detainer proceeding pursuant to a properly conducted foreclosure sale. Therefore, the tenant can raise the limited defense that the foreclosure sale is invalid because it was not processed in compliance with the statutes regarding foreclosures, and the plaintiff has the burden of proof that the foreclosure statutes were satisfied by performance of all of the notices and procedures required. 

Such irregularities should constitute sufficient grounds to set aside the entire non-judicial foreclosure process. Therefore, the affirmative defenses raised in Defendants’ answer to the Unlawful Detainer proceeding belong in the correct pleading.
CONCLUSION

For the reasons stated above, Plaintiff’s Motion to Strike must be denied in its entirety.  To the extent that this Court does grant any portion of the Motion to Strike, Defendants respectfully requests that this Court grant it leave to amend to conform their pleadings to the law.

Dated:  Novebmer 12, 2009
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