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§ 110. Generally

West's Key Number Digest

West's Key Number Digest, Mortgages 


235, 236


Legal Encyclopedias

4 Witkin, Summary of California Law (10th ed.), Security Transactions in Real Property §§ 47, 105




Treatises and Practice Aids

Miller & Starr, California Real Estate 3d, §§ 10:38 to10:40



Forms

Am. Jur. Legal Forms 2d § 179:433 (Assignment of trust deed)

Miller & Starr, California Real Estate Forms 2d §§ 3:59,3:60
The lien imposed on the property under a trust deed is an incident of the debt and is consequently inseparable from the debt.[FN1] The assignment of a debt secured by a mortgage carries with it the security.[FN2] This rule applies to deeds of trust.[FN3] Therefore, if an assignment of a note secured by a trust deed is valid, no further assignment of the trust deed is necessary.[FN4] Likewise, when the note has been assigned to one person, there can be no valid assignment of the trust deed to another.[FN5]

Parties do not lose their interest in a loan secured by a deed of trust when it is assigned to a trust pool.[FN6]

As distinct from the debt, the trust deed has no determinable value[FN7] and is not the subject of transfer.[FN8] An assignment of the trust deed without a transfer of the debt or obligation is without effect.[FN9] However, the assignment of a deed of trust may be valid as an assignment of the promissory note secured by it.[FN10]


[FN1] Hyde v. Mangan, 88 Cal. 319, 26 P. 180 (1891); Nagle v. Macy, 9 Cal. 426, 1858 WL 818 (1858); Domarad v. Fisher & Burke, Inc., 270 Cal. App. 2d 543, 76 Cal. Rptr. 529 (1st Dist. 1969).
- As to the debt or obligation secured, see §§46 to 59.
- 
[FN2] Civ. Code, § 2936.
- 
[FN3] Kelley v. Upshaw, 39 Cal. 2d 179, 246 P.2d 23 (1952); Seidell v. Tuxedo Land Co., 216 Cal. 165, 13 P.2d 686 (1932); Domarad v. Fisher & Burke, Inc., 270 Cal. App. 2d 543, 76 Cal. Rptr. 529 (1st Dist. 1969).
- 
[FN4] Cockerell v. Title Ins. & Trust Co., 42 Cal. 2d 284, 267 P.2d 16 (1954); Lewis v. Booth, 3 Cal. 2d 345, 44 P.2d 560 (1935).
- 
[FN5] Adler v. Newell, 109 Cal. 42, 41 P. 799 (1895).
- As to priority between one claiming under the note and one claiming under the deed of trust, see § 115.
- 
[FN6] Lane v. Vitek Real Estate Industries Group, 713 F. Supp. 2d 1092 (E.D. Cal. 2010) (applying California law).
- 
[FN7] Nagle v. Macy, 9 Cal. 426, 1858 WL 818 (1858); Buck v. Superior Court, 232 Cal. App. 2d 153, 42 Cal. Rptr. 527, 11 A.L.R.3d 1064 (4th Dist. 1965).
- 
[FN8] Kelley v. Upshaw, 39 Cal. 2d 179, 246 P.2d 23 (1952); Hyde v. Mangan, 88 Cal. 319, 26 P. 180 (1891); Santens v. Los Angeles Finance Co., 91 Cal. App. 2d 197, 204 P.2d 619 (4th Dist. 1949).
- 
[FN9] Kelley v. Upshaw, 39 Cal. 2d 179, 246 P.2d 23 (1952); Treat v. Burns, 216 Cal. 216, 13 P.2d 724 (1932); Adler v. Newell, 109 Cal. 42, 41 P. 799 (1895); Domarad v. Fisher & Burke, Inc., 270 Cal. App. 2d 543, 76 Cal. Rptr. 529 (1st Dist. 1969).
- 
[FN10] Seidell v. Tuxedo Land Co., 216 Cal. 165, 13 P.2d 686 (1932).
- 
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Miller & Starr, California Real Estate 3d, § 10:38
Since the endorsement and delivery of a secured note carries the security with it,[FN1] no formal assignment of the trust deed is necessary,[FN2] and an assignment is not invalid because there is no delivery of the trust deed.[FN3] An assignment of a deed of trust is complete on its effective date rather than on date it is recorded.[FN4] Any assignment of the beneficial interest under a deed of trust, or of a mortgage, may be recorded,[FN5] but recording is not essential to a completed transfer. Therefore, an agreement that an assignment will not be placed of record does not operate on the title to the trust deed or in any way change the legal effect of the instrument as a conveyance.[FN6] An assignment of a note and trust deed constitutes a present grant when delivery of the assignment is immediately made to the assignee notwithstanding that the assignor retains the note and that the assignment provides that it is not to be recorded until after the assignor's death.[FN7] An acknowledgment is not necessary to complete the assignment of a trust deed.[FN8]

Recording of a mortgage broker's assignments to investors of a deed of trust securing a promissory note did not preclude the investors from seeking to have an equitable lien imposed on the note and deed of trust to the extent of their investment with the debtor in addition to, or in lieu of, the perfected assignment.[FN9]

A trustee's nominee was a beneficiary under a deed of trust and thus was authorized to assign its beneficial interest under the deed of trust to an assignee.[FN10]


CUMULATIVE SUPPLEMENT

Cases:

Allegation, in wrongful foreclosure action involving deed of trust, that lender's nominee was merely a nominee was insufficient to demonstrate that it lacked authority to make a valid assignment of note on behalf of the original lender; while nominee had no power in its own right to assign note, as it had no interest in the note, assignment of deed of trust stated that it was acting as nominee for lender, which did possess an assignable interest. West's Ann.Cal.Civ.Code § 2315.Fontenot v. Wells Fargo Bank, N.A., 198 Cal. App. 4th 256, 2011 WL 3506177 (1st Dist. 2011).


[END OF SUPPLEMENT]




[FN1] Civ. Code, § 2936, discussed in § 110.
- 
[FN2] Pitman v. Walker, 187 Cal. 667, 203 P. 739 (1922); Domarad v. Fisher & Burke, Inc., 270 Cal. App. 2d 543, 76 Cal. Rptr. 529 (1st Dist. 1969).
- 
[FN3] Adler v. Newell, 109 Cal. 42, 41 P. 799 (1895).
- 
[FN4] Quintero Family Trust v. OneWest Bank, F.S.B., 2010 WL 392312 (S.D. Cal. 2010) (applying California law).
- 
[FN5] Civ. Code, § 2934.
- 
[FN6] Burkett v. Doty, 176 Cal. 89, 167 P. 518 (1917); Santens v. Los Angeles Finance Co., 91 Cal. App. 2d 197, 204 P.2d 619 (4th Dist. 1949).
- 
[FN7] Burkett v. Doty, 176 Cal. 89, 167 P. 518 (1917).
- 
[FN8] Lewis v. Booth, 3 Cal. 2d 345, 44 P.2d 560 (1935).
- 
[FN9] In re Cedar Funding, Inc., 398 B.R. 346 (Bankr. N.D. Cal. 2008) (applying California law).
- 
[FN10] Wurtzberger v. Resmae Mortg. Corp., 2010 WL 1779972 (E.D. Cal. 2010) (applying California law).
- 
